CARL T.C. GUTIERREZ
GOVERNOR OF GUAM

OFFICE oF THE LEGISLATIVE SECRETARY %

DEC 05 1995 ACKNOWLEDGMENT “o7 1 i
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Received B)'Mf o |
The Honorable Ted S. Nelson Time Jjao
Acting Speaker 21 0!5/ :
Twenty-Third Guam Legislature Date___! [

Guam Legislature Temporary Building
155 Hesler Street
Agana, Guam 96910

Via: Office of Speaker Don Parkinson

Dear Speaker Nelson:

Enclosed please find a copy of Substitute Bill No. 349 (LS), "AN ACT TO ADD
SUBSECTION (c) TO SECTION 30900 OF THE GOVERNMENT CODE TO DEFINE
'BRANCH BANKING'™, returned to the Legislature as vetoed by the
Governor, and again passed by the Legislature on November 20, 1995. 1
have numbered Substitute Bill No. 349 as Public Law No. 23-48.

Very truly yours,
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TWENTY-THIRD GUAM LEGISLATURE
1995 (FIRST) Regular Session

CERTIFICATION OF PASSAGE OF AN ACT TO THE GOVERNOR

This is to certify that Substitute Bill No. 349 (LS), "AN ACT TO ADD
SUBSECTION (c) TO SECTION 30900 OF THE GOVERNMENT CODE TO
DEFINE 'BRANCH BANKING'," returned to the Legislature without
approval of the Governor, was reconsidered by the Legislature and after such
reconsideration, the Legislature did, on the 20th day of November, 1995,
agree to pass said bill notwithstanding the objection of the Governor by a
vote of two-thirds or more of all the members thereof, to wit: by a vote of
seventeen (17) members.

il
DON PARKINSON
Speaker

Attested:

JUuD WON PAT-BORJA
Senator egislative Secretary

This Act was received by the Governor this HG7% day of / /Meméz‘u
1995, at ﬁz 5D o'clock /.M.

{ . / ]
/A

Assistant Staff Officer
Governor's Office

Public Law No. _&#35-%7
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TWENTY-THIRD GUAM LEGISLATURE
1995 (FIRST) Regular Session

Bill No. 349 (LS)
As substituted by the
Committee on Ways and Means

Introduced by: F.E. S
T.C. Ada

AN ACT TO ADD SUBSECTION (c) TO SECTION 30900
OF THE GOVERNMENT CODE TO DEFINE "BRANCH
BANKING".

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:
Section 1. A new Subsection (c) is hereby added to Section 30900 of the
Government Code to read as follows:

"(c) As used herein, the term "branch bank" shall include
customer-bank communication terminals ("CBCT's"), including any
off-premises electronic device, either manned or unmanned,
activated by a bank customer, where deposits are received, loan
payments are received, cash is dispensed, or money is lent. An
automated teller machine ("ATM") and a cash dispensing machine
or any device that performs the same or similar functions are two
types of unmanned CBCT's. However, for the purposes of this
Section, point-of-sale (POS) devices, personal computers without
the capability to accept deposits or payments nor dispense cash or
other financial instruments, and standard telephones which may be
used to access a bank's telephone banking services shall not be
considered to be a branch bank."
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The Honorable Ted S. Nelson
Acting Speaker

Twenty-Third Guam Legislature ; Damm&~ Vine: £ D0 h
Temporary Legislature Building ~ ‘
155 Hesler Street C. Q”Q

Agana, Guam 96910 M[ﬁwt..a | ogpaliat Lo bl

Via: Office of Speaker Don Parkinson
Dear Speaker Nelson:

Enclosed please find Substitute Bill No. 349 (LS), "AN ACT TO ADD
SUBSECTION (c) TO SECTION 30900 OF THE GOVERNMENT CODE TO DEFINE
'BRANCH BANKING'™, which I have vetoed.

After technical review, it has been determined that the bill is deficient in a
number of areas, and these areas are now the subject of thorough study by
the Guam Banking Board. The bill does a disservice to the very people that
it is trying to help.

Up to the present, there are no definitions contained in Guam banking laws
for the terms "branch bank", "Automated Teller Machine (ATM)", or
"Customer-Bank Communication Terminal (CBCT)". Although "branch bank"
is an old concept, related to brick and mortar buildings, terms such as
"ATM" and "CBCT" are products of the computerization and automation of
banking services that is rapidly taking place in our "age of the information
superhighway". In fact, the future holds such services for bank customers
as full-service banking at home from the telephone.

Substitute Bill No. 349 defines none of the terms "branch bank", "ATM", or

"CBCT", yet uses them in a convoluted word salad in which each succeeding
phrase builds upon itself to establish that an ATM is a type of CBCT, and a

post Office Box 2950, Agana, Guam 96910 = (671}472-8931 « Fax: (671147 7-GUAM
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CBCT is a type of branch bank. The bill states in its first 2 lines that a CBCT
is a branch bank. It then states that a CBCT may be a machine which has as
its only function the dispensing of cash from a customer's account. Under
this language, any bank operating on Guam which is chartered off-island
and which has a cash dispensing machine on its main premises must
remove that cash dispensing machine forthwith, because maintaining it
will constitute an illegal excess of branch banks for that particular bank! In
other words, the off-island bank would have to make a choice between
operating a traditional brick and mortar branch and one ATM, 2 traditional
brick and mortar branches and no ATM, or 2 ATMs and no brick and
mortar building. This forced choice will immediately reduce the current
level of banking services to the people of Guam, and will possibly
constitute a "taking" of property without due process, in violation of
constitutional rights. There is no compensation proposed for this reduction
in banking service, nor is there a reasonable period of time to phase out an
existing service.

Federal law defines "branch bank" by requiring that one of three elements
be present in order to constitute a branch bank: a place where 1) deposits
are received, 2) checks are paid, or 3) money is lent. A branch bank is not
a place where customers receive cash from their accounts. A branch bank
is not a cash dispensing machine, yet Substitute Bill No. 349 would make
machines with only this function into branch banks on Guam.

Since Guam law has no current definitions for various terms now
frequently used in the banking industry, the Guam Banking Board has held
a public hearing on these matters and is now in the process of studying
and drafting rules and regulations which address all of these complicated
issues. The members of the Guam Banking Board are composed of persons
representing 2 local banks, 2 off-island banks, 1 member of a credit union,
and 1 person "at large". These persons are well aware of the value of
fostering local banking businesses so that they do not become swallowed
up in Guam's economy. None of these board members will hurt our local
banking industry.

The Guam Banking Board has already made a draft of rules and regulations
dealing with the definitions of "branch bank" and "ATM", as well as many
other terms. When finalized, these rules and regulations will be forwarded
to the Guam Legislature, which may conduct another public hearing. As it
happens, the definitions would be no threat to local banks. Local banks are
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allowed to operate, in as many locations as they desire, ATMs which offer
all of the services enumerated as a "branch bank" under federal law, as
well as the additional cash dispensing function. Off-island banks, on the
other hand, could not do this; off-island banks would be able to operate a
full-service ATM on their premises, but could operate only "Remote ATMs"
in other locations. Remote ATMs are prohibited from accepting deposits or
loan payments, and could only dispense cash from a customer's account, or
transfer funds between accounts held by that customer at that same bank.
This is not a threat to the local banking industry.

The Guam Banking Board should be allowed to finalize its work product
and forward it to the Governor and the Legislature for public hearing.
There should be a full and open discussion of all of these issues. There is
no need to hastily sign into law a one-paragraph "word salad" that may
violate the due process constitutional rights of existing businesses.
Substitute Bill No. 349 will definitely have the effects of reducing banking
services to the territory, as well as polarizing the banking community, and
even banking customers.

Let the Banking Board do its job. Everyone will be accommodated, local
banks, off-island banks, and all of our banking customers and potential
customers.

Very truly yours,

<) <

Carl T. C. Gutierrez

Governor of Guam

Attachment

230668



TWENTY-THIRD GUAM LEGISLATURE
1995 (FIRST) Regular Session

ERTIFICATION OF PASSAGE OF AN ACT TO THE GOVERNOR

This is to certify that Substitute Bill No. 349 (LS), "AN ACT TO ADD
SUBSECTION (c) TO SECTION 30900 OF THE GOVERNMENT CODE TO
DEFINE "BRANCH BANKING"," was on the 2nd day of October, 1995, duly

and regularly passed.
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DON PARKINSO

Speaker
Attested:
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S
JUDITH WON PAT-BORJA
Senator Legislative Secretary

This Act was received by the Governor this 3r&L day of _Oetp b

1995, at 700 oclock 9 .M.

Assistant Staff Officer
\ Governor's Office
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Guam
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TWENTY-THIRD GUAM LEGISLATURE
1995 (FIRST) Regular Session

Bill No. 349 (LS)
As substituted by the
Committee on Ways and Means

Introduced by: F.E.S
T.C. Ada

AN ACT TO ADD SUBSECTION (c) TO SECTION 30900
OF THE GOVERNMENT CODE TO DEFINE "BRANCH
BANKING".

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:
Section 1. A new Subsection (c) is hereby added to Section 30900 of the
Government Code to read as follows:
"(c) As used herein, the term "branch bank" shall include

"

customer-bank communication terminals ("CBCT's"), including any
off-premises electronic device, either manned or unmanned,
activated by a bank customer, where deposits are received, loan
payments are received, cash is dispensed, or money is lent. An
automated teller machine ("ATM") and a cash dispensing machine
or any device that performs the same or similar functions are two
types of unmanned CBCT's. However, for the purposes of this
Section, point-of-sale (POS) devices, personal computers without
the capability to accept deposits or payments nor dispense cash or
other financial instruments, and standard telephones which may be
used to access a bank's telephone banking services shall not be

considered to be a branch bank."



Tim

CARL T.C. GUTIERREZ

GOVERNOR OF GU. Fece'ved

Nt ?'m ‘\::rn“ _,;Mq_n_,_,._

i i

i

Of"m of i
VICE-SPEAIIZL TvD S ITIETN !
OCT 13 1995 RS :
| ;g B 2R 'J'g
The Honorable Ted S. Nelson LB 30 P

Acting Speaker

Twenty-Third Guam Legislature o Date: §2~/Zf2.f.i ';‘.':ft«;::_[_i_g - ‘

Guam Legislature Temporary Building
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Via: Office of Speaker Don Parkinson
Dear Speaker Nelson:

Accompanying Substitute Bill No. 349, which I am returning as vetoed, I
am attaching a copy of draft of rules and regulations which the Guam
Banking Board is still working on to resolve some confusion in the Guam
Banking laws, and to provide definitions in the code.

These rules and regulations are not in final form and are not being
transmitted for legislative action at this time.

I am forwarding them to you so that the Legislature is aware of the work
being done by the Guam Banking Board. When the rules and regulations
are completed in their final form, they will be forwarded to the
Legislature.

Very truly yours,
e

Cafl’ T%uﬁenez

Attachment

230669
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SECTION 30900.1 = AUTHORITY

Thsg Rules and Regulations are promuigated pursuant to the authority granted to the
Banking Board, §§30012(a)(2) and 30012(g) of the Government Code of Guam Title XXXI
of the Government Code of Guam is hereinafter referred to as Banks & Banking.

SECTION 30900.2 PURPOSE
The purpose of these Rules and Regulations is to establish the Definitions, Licensing,

Placement and Operations of a Bank Branch, an "Automated Teller Machine" (ATM)(s)
and a "Remote Automated Teller Machine" (Remote ATM)(s) for the Territory of Guam.

SECTION 30900.3 DEFINITIONS
The following definitions or terms as defined in §30000 of the Banks and Banking Law, are

hereby made a part of these Rules and Regulations.

"Financial Institutions”

"Bank Principal Office”

"Financial Transaction”

"Automated Teller Machine"
(ATM)

"Remote Automated Teller

means any bank as defined in §30001 of the Guam
Banking Code which is duly authorized, pursuant to the
terms of the Guam Banking Code, to conduct business
within the Territory of Guam.

means the location where banking activities,
administrative and operational policies of the bank are
established.

means a location of a bank, other than the bank’s
principal office, at which the bank engages in financial
transactions and other activities permitted by its
charter, and local banking laws.

monetary activities permitted by local and federal
banking laws.

means an unmanned electronic information processing
device which uses either the direct transmission of
electronic impulses to a financial institution or the
recording of electronic impulses or other indicia of a
transaction for delayed transmission to a financial
institution in order to perform any and all financial
transactions. ATM(s) is/are defined as a Bank Branch
except those ATM(s) that are within or upon the
premises of the bank principal office or bank branch.

Machine" (Remote ATM) means an unmanned, free standing electronic

2



"Point-of-sale Terminal(s)"

"Federal Banking Agency”

"Bank Holding Company”

"Out-of-State"

"Uninsured Branch"

information processing device, located separate and
apart from a financial institution’s bank principal office,
bank branch, detached or mobile facility, which uses
either the direct transmission of electronic impulses or
other indicia of a transaction for delayed transmission
or services to a financial institution in order to perform
financial transactions except for accepting cash/check
deposits and cash/check loan payments. Remote
ATM(s) are not defined as a Bank Branch.

means a manned electronic information processing
device, other than a telephone, located at the point of
sale and separate and apart from a financial
institution’s principal office, bank branch, or detached
facility, which use either the direct transmission of
electronic impulses to a financial institution or the
recording of electronic impuises or other indicia of a
transaction for delayed transmission to a financial
institution in order to perform financial transactions.
Point-of-sale terminal(s) includes electronic information
processing devices which interface with the telephone
transmission system and which, either through the
direct transmission of electronic impulses or the
recording and delayed transmission of electronic
impulses to a financial institution, perform financial
transactions. Nothing in this definition prevents a
device which constitutes a point-of-sale terminal from
being used to perform, for its operator, any internal
business functions that are not financial transactions.
Point of sale Terminal(s) are not defines as a Bank
Branch.

means the Comptroller of the Currency with respect to
a National Bank, the Federal Deposit Insurance
Corporation with respect to State & Territorial Banks.
refer to the Federal definition.

means with respect to any State or Territory, a Bank
whose home State or Territory is outside the Territory

of Guam.

means a branch of a financial institution that is not an
insured branch, as defined in §3 (s)(3) of the Federal

3



"Adequately Capitalized"

"Electronic Fund transfer”

"Pmauthoﬁzed electronic
fund transfers”

"Financial Instrument”

Deposit Insurance Act.

means a level of capitalization which meets of exceeds
all applicable Territorial or Federal regulatory capital
standards. :

means any transfer of funds, other than a transaction
originated by check, draft, or similar paper instrument,
which is initiated through an electronic device or
telephone instrument, or computer or magnetic tape or
point-of-sale terminal so as to order, instruct, or
authorize a financial institution to debit or credit an
account. Such term inciudes, but is not limited to,
point-of-sale transfers, automated teller machine
transactions, direct deposits or withdrawals of funds,
and transfers initiated by telephone.

means an electronic fund transfer authorized in advance
to recur at substantially regular intervals.

means the establishment of a debtor-creditor
relationship represented by the agreement of the deposit
debtor to act as a holding, paying, or disbursing agent
for the deposit creditor.

includes, but is not limited to, any check, draft,
warrant, note, certificate of deposit, letter of credit, bill
of exchange or any negotiable instrument, credit or -
debit card, transaction authorization mechanism, or any
computer system representation thereof.

SECTION 30900.4 LICENSING
Licensing regulations for Bank Branch, Automated Teller Machines (ATM)(s), Remote

Automated Teller Machine (Remote ATM)(s), and Interstate Branching.

(a) Bank Branch

(1) An application to establish a Bank Branch shall be considered by the
Board after a public hearing at which all interested parties may
present their reasons and any evidence in favor or against the
establishment of said Bank Branch.



)

(i)

(iid)

(iv)

v)

(vi)

(vii)

(viii)

(ix)

A brief description of the general type of functions which the
Bank Branch will perform.

Insurance policies and security measures for the protection of
the Bank Branch and its customers.

The exact location of each Bank Branch to include; distance
from the establishing branch bank, population of the city or
town of location of proposed Bank Branch.

Current financial statement of the financial institution applying
for the proposed bank branch.

Names and addresses of the main office and each existing
branch and the total amount of deposits arising as a result of
the operation of the main office of each existing branch as of
the date of the application.

Submit information of the capital structure of the applicant
bank.

Submit information on the future earning prospects for the
proposed bank branch.

Submit information on the proposed management brief resume
or outline of his past business or banking experience, other
qualifications and duties and responsibilities in connection with
the operation of the Proposed Bank Branch.

Submission of a Resolution from the Board of Directors of the
applicant bank branch.

Each financial institution shall pay a fee of Five Hundred ($500.00) to
accompany each application submitted to the Banking Commissioner.

(b) Automated Teller Machines (ATM)(s)

An application to establish an Automated Teller Machine (ATM) shall
be considered by the Board after public hearing at which all interested
parties may present their reasons and any evidence in favor or against
the establishment of said ATM.

1

()
(i)

There is sufficient need for such an ATM.

The proposed ATM has reasonable opportunity to be

]



(©)

)

economically self-sustaining.

(ili) A brief description of the general type of functions which the
ATM will perform.

(iv)  Insurance policies and security measures for the protection of
the ATM and its customers.

(v) The exact location of each ATM to include; distance from the
establishing branch bank, population of the city or town of
location of proposed ATM. ‘

(vi)  Current financial statement of the financial institution applying
for the proposed bank branch.

(vi) Names and addresses of the main office and each existing atm
at the date of the application.

(viii) Submit information of the capital structure of the applicant
bank.

(ix) Submission of a Resolution of the Board of Directors of the
applicant bank branch.

Each financial institution shall pay a fee of Five Hundred ($500.00 to
accompany each application submitted to the Banking Commissioner.

Remote Automated Teller Machines (Remote ATM)(s)

(1)

)

A Remote ATM does not constitute a branch office or other type of
office facility or agency of a bank within the meaning of §30900 of the
Guam Banking Code of The Government Code of Guam.

A financial institution may establish and operate one or more "Remote
Automated Teller Machine" (Remote ATM) in this Territory. Within
thirty (30) days before any "Remote ATM" is installed by a financial
institution, the financial institution shall send to the Commissioner’s
office written notice of the intended installation. The notice shall be
on such form as the Commissioner may reasonably prescribe and shall
contain the following information:

] A brief description of the general type of functions which the
Remote ATM will perform.



(i)  Insurance policies and security measures for the protection of
the Remote ATM and its customers;

(iii) The exact location of each Remote ATM to include; distance
from the establishing branch bank, population of the city or
town of location of proposed Remote ATM.

(3)  For each Remote ATM established, the establishing financial
institution shall pay a fee of Five Hundred Dollars ($500.00) and such
fees shall accompany the notice to the Commissioner.

(4)  The Commissioner may, within 30 days after receiving a notice,
disapprove the installation, operation or installation and operation of
a Remote ATM if a financial institution not connected to the Remote
ATM files a protest with the department in which it establishes by a
preponderance of the evidence that the. installation, operation, or
installation and operation would unreasonably interfere with its
operations or if the commissioner determines that the installation,
operation, or installation and operation of a Remote ATM would
result in an unsafe and unsound condition affecting any institution or
other person under the jurisdiction of the department. The
installation, operation, or installation and operation of a Remote ATM
is considered approved if the commissioner does not disapprove it
within thirty (30) days after filing of the notice.

SECTION 30900.5 = PLACEMENTS

(a)

®)

(©)

Bank Branch
® A financial institution shall not change the location of an established
bank branch without prior written approval from the Banking Board.

Automated Teller Machine (ATM)(s)

)] A financial institution shall not change the location of an established
automated teller machine without prior written approval from the
Banking Board.

Remote Automated Teller Machine (Remote ATM)(s)

1] A financial institution may change the location of an established
Remote ATM from one location to another but not mthout prior
written approval from the Banking Commissioner.
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SECTION 30900.6 = OQPERATIONS

(a) Automated Teller Machine (ATM)(s)

An ATM of a financial institution located other than on the premises
of the principal place of business of the financial institution or the
premises of any of its branches, may by agreement be made available
to one or more other financial institutions on such terms and
conditions as the financial institutions may agree.

)]

(ii)

Any financial institution establishing or sharing the use of more
ATM’s in this territory may: '

(1)

)

3)

L)

)

Make the facilities available for use by account holders of one
or more financial institutions other than the institutions owning
or operating the ATM.

Impose a transaction fee for the use of an ATM, if the
imposition of the fee is disclosed at a time and in a manner that
allows a user to terminate or cancel the transaction without
incurring the transaction fee. This fee may be in addition to
any other charges imposed by the financial institution.

An agreement to share an ATM may not prohibit, limit, or
restrict the right of a financial institution to charge a customer
any fee allowed by state or federal law, or require a financial
institution to limit or waive its rights or obligations.

The commissioner may, after notice and hearing, require
rescission or modification of any provisions of such contractual
agreement as provided relating the rights and obligation of
account holders of financial institutions, merchants, merchant
customers, or others using or having access to an ATM finds
to be unconscionable or contrary to the public interest.

The financial institution who establishes an ATM shall provide:

(@)  Lighting during the hours of darkness for the machine
and its access area and defined parking area to include
in the evaluation a consideration of:

(1)  the extent to which the presence of landscaping,
vegetation, or other obstructions in the area of
the machine and the access area and defined
parking area for the machine; and



(2)  the incidence of crimes of violence in the
immediate neighborhood of the machine as
reflected in the records of law enforcement and
of which the financial institution has actual
knowledge.

3 in an access area or defined parking area for,
but not controlled by the financial institution,
the person who leased the site where the ATM is
located controls the access area or defined
parking area, that person shall comply.

(b)  Notices shall be furnished to customers of basic safety
precautions that each customer should employ while
using a ATM. The financial institution shall deliver
personally or mail the information to each customer
whose mailing address is in this territory to which
accesses this ATM. The financial institution may
furnish this information with periodic disclosure
statements furnished pursuant to the federal Electronic
Fund Transfer Act (15 U.S.C. Section 1693 et seq).

(6) Any electronic fund transfer made through or by use of an
ATM is subject to the provisions of the federal Electronic
Funds Transfer Act (15 U.S.C. 1693 et seq.) and Regulation E
(12CFR 205.2), and except as otherwise may be provided by
applicable law, shall govern the rights, liabilities and
responsibilities of the financial institution and its customers
with regard to ATM transactions. The financial institution and
its customers may also by contract establish the rights,
liabilities and responsibilities of the parties, provided that the
terms of the contract shall not be more restrictive than any
provisions of the Electronic Transfer Act applicable to the
ATM transaction(s). Any electronic fund transfer or electronic
impulse or data or information originating from an ATM or
transmitted to an ATM may be received, transmitted and
processed at any office, branch, or data processing facility of
a financial institution wherever located, either within or
without the Territory of Guam.

(© Remote Teller Machine (ATM)(s)
) A Remote ATM of a financial institution, may by agreement be made
available to one or more other financial institutions on such terms and
conditions as the financial institutions may agree.

9



(ii)

(iii)

(iv)

Any electronic fund transfer made through or by use of a Remote
ATM is subject to the provisions of the federal Electronic Funds
Transfer Act (15 U.S.C. 1693 et seq.) and Regulation E (12CFR
205.2), and except as otherwise may be provided by applicable law,
shall govern the rights, liabilities and responsibilities of the financial
institution and its customers with regard to Remote ATM transactions.
The financial institution and its customers may also by contract
establish the rights, liabilities and responsibilities of the parties,
provided that the terms of the contract shall not be more restrictive
than any provisions of the Electronic Transfer Act applicable to the
Remote ATM transaction(s). Any electronic fund transfer or
electronic impuise or data or information originating from a Remote
ATM or transmitted to a Remote ATM may be received, transmitted
and processed at any office, bank branch, or data processing facility
of a financial institution wherever located, either within or without the
Territory of Guam.

No person shall use or attempt to use a Remote ATM for the purpose
of obtaining any information concerning the account or line of credit
of a customer with a financial institution without the prior approval
of the customer. Nothing contained in the Rules & Regulation shall
authorize the Commissioner to regulate the conduct or business
functions or to obtain access to any business records, data or
information of a financial institution or its customers except as may
otherwise be provided by law.

Any financial institution establishing or sharing the use or more
Remote ATM’s in this territory may:

(1 Make the facilities available for use by account holders of one -
or more financial institutions other than the institutions owning
or operating the Remote ATM.

2) Impose a transaction fee for the use of a Remote ATM, if the
imposition of the fee is disclosed at a time and in a manner that
allows a user to terminate or cancel the transaction without
incurring the transaction fee. This fee may be in addition to
any other charges imposed by the financial institution.

(&) An agreement to share a Remote ATM may not, prohibit,
limit, or restrict the right of a financial institution to charge a
customer any fee allowed by state or federal law, or require a
financial institution to limit or waive its rights or obligations.

10



(4)  The commissioner may, after notice and hearing, require
rescission or modification of any provisions of such contractual
agreement as provided relating the rights and obligation of
account holders of financial institutions, merchants, merchant
customers, or others using or having access to Remote ATM’s
finds to be unconscionable or contrary to the public interest.

(5)  The financial institution who establishes a Remote ATM shall
provide:

(a) Lighting during the hours of darkness for the machine
and its access area and defined parking area to include
in the evaluation a consideration of:

1) the extent to which the presence of landscaping,
vegetation, or other obstructions in the area of
the machine and the access area and defined
parking area for the machine; and

(2) the incidence of crimes of violence in the
immediate neighborhood of the machine as
reflected in the records of law enforcement and
of which the financial institution has actual
knowledge.

3) in an access area or defined parking area for but
not controlled by the financial institution, the
person who leased the site where the Remote
ATM is located controls the access area or
defined parking area, that person shall comply.

(b) Notices shall be furnished to customers of basic safety
precautions that each customer should employ while
using a Remote ATM. The financial institution shall
deliver personally or mail the information to each
customer whose mailing address is in this territory to
which accesses this Remote ATM. The financial
institution may furnish this information with periodic
disciosure statements furnished pursuant to the federal
Electronic Fund Transfer Act (15 U.S.C. Section 1693

et seq).

(6)  Any electronic fund transfer made through or by use of a
Remote ATM is subject to the provisions of the federal

1



{
Electronic Funds Transfer Act (15 U.S.C. 1693 et seq.) and
Regulation E (12CFR 205.2), and except as otherwise may be
provided by applicable law, shall govern the rights, liabilities
and responsibilities of the financial institution and its customers
with regard to Remote ATM transactions. The financial
institution and its customers may also by contract establish the
rights, liabilities and_responsibilities of the parties, provided
that the terms of the contract shall not be more restrictive than
any provisions of the Electronic Transfer Act applicable to the
Remote ATM transaction(s). Any electronic fund transfer or
electronic impuise or data or information originating from a
Remote ATM or transmitted to a Remote ATM may be
received, transmitted and processed at any office, branch, or
data processing facility of a financial institution wherever
located, either within or without the Territory of Guam.

SECTION 30900,7 EFFECTIVE DATE
These Rules and Regulations shall become effective the
shall remain in effect unless amended or until rescinded.

dayof _____ ,199__ and

SECTION 30900.8 FORMS

The application, netification and discontinuance notifications applications/forms for Branch
Banks, Automated Teller Machine (ATM)(s) and Remote Automated Teller Machine
(Remote ATM)(s) are made part of these rules and regulations.
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( Senator Francis E. Santos

Chairperson, Committee on Ways & Means
Phone: (671) 472-3414/5  Fax: (671) 477-3048

September 26, 1995

The Honorable W. Don Parkinson
Speaker,

Twenty - Third Guam Legislature
155 Hesler Street

Agana, Guam 96910

Dear Speaker Parkinson:

The Committee on Way and Means, now reports its
findings on Bill #349 An act to add subsection (c) to section 30900,
Government Code (Guam Banking Code) to define “Branch”
Banking, to the full legislature with the recommendation to do
Pass.

Votes of the Committee members are as follows:

To Pass: "
Not To Pass:

Abstain: o)
Inactive File:

Off Island:

Unavailable \

Copies of the Committee Report and all pertinent documents are
attached for your information.

Respectfully,

Francis E. Santos

attachments
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TWENTY-THIRD
GUAM LEGISLATURE

Committee on Ways & Means
Chairman
Senator Francis E. Santos

COMMITTEE REPORT
On Bill #349

An act to add subsection 30900,
Government Code
( Guam Banking Code )
to define “Branch” Banking.



INTRODUCTION

A Public Hearing was held on Wednesday, September 6, 1995, at 1:30
p-m. by the Committee on Ways & Means to discuss Bill # 349. The hearing
was held in the Public Hearing Room in the Legislative Building in Agana.

COMMITTEE MEMBERS PRESENT

Senator Francis E. Santos, Chairman; Senator Joe T. San Agustin,
Vice-Chair; Senator Sonny Orsini; Senator John P. Aguon; Senator Judith
Won Pat Borja, Senator Anthony C. Blaz; Senator Felix P. Camacho;
Senator Antonio R. Unpingco; non members present, Senator Tom C. Ada;
Senator Lou Leon Guerrero; Senator Hope A. Cristobal.

WITNESSES PRESENT

Mr. Kurt Moylan and Mr. Cristobal Duenas representing Citizens
Security Bank; Mr. Tony Leon Guerrero representing the Bank Of Guam;
Mr. Philip J. Flores, representing Guam Savings and Loan; Mr. Joseph T.
Duenas, representing the Department of Revenue and Taxation; Mr. John
Lee representing First Hawaiian Bank; Mr. Roman Castro and Mr. Richard
Dahl both representing the Bank of Hawaii; and Mrs. Betty Guerrero a
concerned citizen.

TESTIMONY/QUESTIONS/COMMENTS

Chairman Santos called the hearing to order and Vice-Chair Senator
Joe T. San Agustin then explained why he, as a board member of the Bank of
Guam would recuse himself from discussions on this matter.

Chairman Santos then called for anyone in the audience who had
testimony to present to come forward.



The first testimony presented was by, Former Lt. Governor Kurt S.
Moylan, (Exhibit A) who thanked Chairman Santos and Senator Tom Ada,
for their foresight in introducing this piece of legislation. He stated that the
real issue in considering Bill #349 is whether we will control our own
financial industry or to give it up to outside banks who have no local
investors and no local board of directors. The reason why outside banks
want to see an increase in ATM’s is not because of consumer service and
convenience, it is because of market share and huge profits they earn from
the people of Guam. He reminded the senators that Guam needs a strong
local banking industry that it can depend on and that as political leaders
they are responsible for fostering and promoting development of local banks
who provide the financial services our citizens demand. He also stated that
passage of bill #349 supports that legal opinion by the Attorney General and
the Federal Deposit insurance Corporation that bank owned ATM’s are
branches.

Mr. Moylan than introduced Mr. Cristobal Duenas, one of the
members of the board of directors of Citizens Security Bank, who offered his
support of the bill and that the legislation was in proper order and badly
needed.

Third to testify was Mr. Tony Leon Guerrero (exhibit B) who testified
in favor of the bill, he noted that passage of the bill would reaffirm this
governments position that ATM’s are branches and that would subject them
to the two branch limitation Governing banks chartered outside of Guam
the bill as written would not change the way banking has been regulated on
Guam for the past 23 years it would merely reaffirm our present banking
code and forestall an effort to change the banking code in a way that would
be detrimental to our economy and our people. He also requested that the
documents he submitted to all senators be introduced as testimony in the
matter. He named numerous federal laws (acts) that consider ATM’s to be
branches. He noted that Federal Banking Regulations define ATM’s as
branches even though case law is silent on the issue. He noted that in 1986
the Attorney General of Guam issued a legal opinion identifying an ATM as
a branch and earlier this year our current Attorney General issued a
memorandum general concurring with the prior opinion.



Mr. Leon Guerrero noted that the central issue was reciprocity, in
1985 the legislature issued a clear statement on this issue and there has been
nothing that has alluded to a change in the governments opinion. In order to
be exempt from the two branch rule the home state of a bank must grant
Guam Banks the same treatment as is accorded to said bank. The Hawaiian
Intrapacific Banks Reciprocity Law is an illusion at best, territorially
chartered banks are considered to be foreign banks under this code and as
such are highly restricted in the types of activities in which they can. Even if
a Guam Bank had the assets of 10 billion dollars it could not operate as a full
service bank it could only accept deposits from foreign citizens and
governments not from US citizens, the Bank of Guam along with Guam
Savings and Loan have unsuccessfully tried in the past to open branches
there. Hawaii finds it logically and economically expedient to aggressively
protect their banking industry at home, yet their banks try to convince us out
here that it is best to open up our industry to them, what an insult, a slap in
the face. At the Fed level under the international banking act of 1978
territorial banks are also considered to be foreign, despite the fact that they
are regulated by the FDIC, congress treats them as if they were
unregulated. They must chose a home state and operate as if they were
chartered there.

The Guam reciprocity law has no effect what so ever when they
operate in the among the 50 states it only comes into effect when a stateside
bank comes to operate on Guam. This is typical to how the federal
government treats the people of Guam. Even access to investment capital is
limited because of the treatment of being foreign. When one US corporation
owns stock in another US corporation, they can deduct up to 70% of the
dividends paid out can be deducted before computing its taxes. Not so with
dividends from a foreign corporation. In a sense US Corporations are
discouraged by this tax treatment from investing in the territories.

Mr. Leon Guerrero likened the situation to David and Goliath, he
reminded the Senators to think about who won that confrontation. He
stated that the Hawaii banks have said that they need to establish their own
ATM networks for the convenience of their customers, he said that this was
abunch of B.S. (Bankers Scam). It is his position that this aspect is already
being serviced by the Bank of Guam’s twenty plus ATM’s, Citizens Security
and Guam Savings and Loan network.



The Hawaii banks have been invited to join in the network so as to
provide better service to everybody for a nominal transaction fee to cover
network costs in refusing the invitation they have thrown out the
opportunity.

Mr. Leon Guerrero went on to state that, in the US. where there are
dual banking systems, state and nationally chartered banks it has been
proven that locally chartered banks provide better service to the community,
a few examples were given. ( exhibit B, pp. 3 -4).

He (Leon Guerrero) alluded to the fact that the recent concerns of the
off island banks may be due to the fact that they would like to expand their
market share so as to increase the value of their stock for future potential
acquisitions.

Mr. Leon Guerrero mentioned the fact that the bigger issue on the
horizon could have a far greater impact on banking in Guam than the
branch status of ATM’s. The 1994 interstate banking and Branching
Efficiency Act will go into effect on two phases, with the first phase at the
end of this month and the final implementation in June 1997. This act is
expected to change the face of banking across the US and given Guam'’s
unique position it may have a particularly acute effect here.

Mr. Leon Guerrero reminded the legislature that there are several
decisions that the legislature must make regarding how the island will react
to and accommodate the Act, the principal one of which will be whether to
allow unrestricted branching into Guam by outside banks or to more closely
protect our financial industry. In this case not to decide is to decide, since
taking no action would mean that we opt in to the Act, opening the door to
every outside bank expressing an interest in our island.

The next individual to testify was Mr. Philip J. Flores, president,
Guam Savings and Loan (Exhibit Q). Mr. Flores testified in favor of the bill
his comments were as follows.

Mr. Flores, began his statements with by stating that Guam Banking
Law is fair, the complaint by the outside banks that Guam’s 3 local banks
have an competetive advantage over them has no substance.



Mr. Flores stated that the outside banks were correct in saying that
the Banking law that Bill #349 would strengthen benefits local banks. He
noted that it is that way everywere. He went on to detail how Guam
Savings and Loan had applied for a banking license in the state of Hawaii
and how the Hawaii Banking Commission attempted to slow down and
discourage a Guam based financial institution from doing business in
Hawaii. He reminded senators that while the off island banks claim Guams
banking laws are to restrictive, these same banks thrive in a market which
will not allow Guam Banks to enter their state.

Mr. Flores mentioned that Guam has one of the most liberal banking
laws in america for allowing foriegn bank entry. i.e. competition.

He also noted that the Guam Banking Commission has sitting
members who are officers of two huge holding companies, Citibank in New
York, and First Hawiian Bank of Hawaii. Something that he doubted could
be seen in any other state.

He touched on the subject of the outside banks hypocrisy of the
noncompetetive argument. (Exhibit Q, pp. 2-3) listing three different
instances where these same off island banks seemed to have lost their spirit
of open competition and customer service.

Mr. Flores then talked about the idea of service to our island
community, some of the outside banks talk of refocusing on our area, that
would be nice to see, but true customer service is never losing that focus, he
questioned the idea because if you have to refocus, then does that mean that
you have lost focus for a while. He said that he could speak for the three
locally owned banks in saying that they have never lost focus on our
community. He mentioned Marinet , and how with this access to over 30
ATM’s thoughout the island is available to customers and how all of the
outside have been invited to join, this is true concern for customer service.

Mr. Flores, alerted Senators to the fact that mortgage rates in
Hawaii, differ drastically from the mortgage rates on Guam. A person
would pay more for the same loan with the same institution on Guam than
he would in Hawaii. When one of the three banks does this it shows that
their concern is not for the local consumer but for profits.



Mr. Flores then stated that the outside banks look not to customer
service in the area of ATM’s but to market dominance, to being the biggest
and most profitable. He asked the Senators to imagine what would happen
if the affect of this dominance caused the disappearance through merger or
buyout of one of the local banks because they could no longer compete with
the Giants and then what if one of the giants was purchased or swallowed
up ? Did the Senators remember when Bank of America said all that they
wanted to do was help the people of Guam until they decided to make more
money by selling and abandoning our market ?

Mr. Flores then went on to discuss the makeup of the Board of
Directors for the Federal Home Loan Bank, he stated that Guam currently
it is represented by the state of Hawaii and does not hold a position on the
board of directors, which is comprised of a representative from each of its
members states and that legislation proposed by Guam congressman Robert
Underwood met opposition from the Federal Home Loan Bank of Seattle,
the district to which Guam falls under. One of the opponents to Guam being
treated equally was the current representative for Hawaii and Guam on the
board of directors.

That representative is Mr. Rodney Shinkawa, the president of First
Federal Savings of America, the parent company of First Savings and Loan.
Mr. Shinkawa felt that the Federal Home Loan Bank would be better served
when Guam is represented not by itself but by Hawaii. To date he still
opposes giving Guam equal representation.

A seat on this board would be beneficial for the entire Guam
community as any bank who truly values the welfare of Guam should be
supporting Guam'’s inclusion on the Board. Instead, an off island bank, the
same one that will not waive Typhoon insurance requirements and which
charges more to its Guam borrowers says Guam is not good enough while
at the same time it pushes for the liberalization of Guam’s banking laws.

With that Mr. Flores closed his testimony and availed himself for
questioning by the Senators.

Chairman Santos then turned over the line of questioning to the other
Senators in attendance.



Senator Orsini asked all the representatives of the local bank,
how this bill would affect consumer service on Guam.

Mr. Flores responded that if the liberalization of Guam laws
were allowed to happen, (non passage of this bill) that there would
be a definite market dominance of non locally owned banks. And it
would put all the smaller locally owned banks at a disadvantage,
because of their inability to compete.

Mr. Leon Guerrero also remarked that there was no service
issue here but a market dominance issue. The growth of the locally
owned banks is dependent upon this legislation.

Senator Orsini asked how this legislation would affect the new
technology such as point of sale, home computer banking, and debit
cards.

Mr. Leon Guerrero, responded that this legislation would
strengthen the local banking laws and that the technology is already
here on Guam, and would not be directly affected by this legislation.

Mr. Flores commented that this legislation was not about
service, but about the fact that if they could not have ATM’s and
branches in California then why should any one else have ATM'’s
here.

Senator Cristobal, asked if there are any other territorial banks
that have branches and ATM’s elsewhere.

Mr. Leon Guerrero responded that the problem with the
territorial banks is that they are considered foreign in all states. They
are have no identity all their own yet.

Senator Cristobal asked how old the banks on Guam were and
how old the outside banks were so as to clarify the issue of whether
or not this had something to do with the ability to compete.

Mr. Flores responded that Guam Savings and Loan is the
oldest locally chartered bank on Guam, being chartered in 1954.



Mr. Leon Guerrero stated that the bank of Guam was founded
in 1974 and that age was a matter but so was the fact the outside
banks all come from very large metropolitan areas.

Mr. Moylan stated that Citizens Security Bank is the youngest
bank on Guam being founded in 1991. He also stated that if the
outside banks left there would be nothing that any one could do to
stop or prevent this. But the local banks could absorb their customers.
The real issue is who is the one that is going to be supported, the
local banks who have a vested interest on the island or the outside
banks.

Senator Camacho asked what percentage of the local market
does the three local banks hold.

Mr. Leon Guerrero answered that between the three they hold
about 30% of the market.

Senator Pangelinan suggested a change in the bill that would
address the question of home terminal and computer banking.

Senator Santos then called all others that were interested in
testifying.

Mr. John Lee was the first to testify. He offered both oral and
written testimony against the bill.

He first wanted to clarify some items mentioned by the first set
of speakers. He stated that First Hawaiian Bank came to Guam in
1970 and was not a part of the protectionist regime that Mr. Moylan
alluded to.

He also stated that they in fact were the first to loan to the
Government of Guam, in 1970 they loaned out $12,000,000.00 to the
Port Authority and another $3,000,000.00 to the Guam Power
Authority.

He also stated that First Hawaiian Bank is one of the founding
members of Marinet, they have not been able to access the system
due to the fact that their computer systems are not compatible.



He then went on to read his written testimony ( exhibit DD ) in
which he detailed First Hawaiian’s opposition to the bill.

The next person to testify on the bill was Mr. Roman Castro,
Vice President of the Bank of Hawaii, he offered both written
(Exhibit MM) and oral testimony against the bill.

He stated that this bill would in effect not allow the people of
Guam to experience the full use of modern technology.

He stated that he believes that the passage of this bill would be
a great disadvantage to the people of Guam by denying the full
utilization of all avenues of banking especially customers of Bank of
Hawaii.

Third to testify was Mr. Richard Dahl, president of the Bank of
Hawaii, he presented both oral and written testimony against the
bill.

He stated that size has very little to do with strength of a bank
and that Guam makes itself out to be a place that invites foreign

investments yet it also wishes to isolate itself with regards to
banking.

He agreed with Mr. Leon Guerrero in the statements that
Guam must make decisions as to how it deals and looks at banking
and that he would be very willing to help them take a look at this.

He informed the senators present that Hawaii is not as bad a
protectionist as it has been made out to be.

Senator Ada asked Mr. Dahl whether it was true that the State
of Hawaii requires that any Guam bank have $10,000,000.00 in
assets.

Mr. Dahl said that was not a true statement.

Senator Santos then said that according to the statute that he
was holding that was the stipulation.



Mr. Dahl said that he was very unaware of that statute and
that according to the Hawaii Banking Commissioner, this was not
SO.

Mr. Lee added that there would be no problem with the locally
chartered banks entering Hawaii the problem may arise as to
whether or not the federal government would accept this.

Mr. Lee also mentioned the thought that if Guam chartered
banks had the ability to enter the state of Hawaii would they be
actively pursuing and supporting this legislation.

Mr. Dahl remarked that in September of 1997 this would be a
moot point because of the interstate banking laws to be enacted.

Senator Pangelinan asked Mr. Dahl if he knew the rational
that the state of Hawaii used when deciding to restrict the foreign
banks from establishing branches there.

Mr. Dahl replied that though it was a very good question he
may not be able to give all the answers to that. Many foreign
jurisdictions require a size restriction in order to operate a branch in
their jurisdictions. So there fore it was a matter of reciprocity.

Senator Pangelinan questioned him again, implying that it may
go further than that, and that it may be an attempt to limit
competition.

Mr. Dahl admitted that the state may have had a protectionist
attitude when deciding to do this.

Senator Pangelinan asked what business policy or philosophy
on the part of the banks keep them from a decision to locally charter
a bank that is a subsidiary of the banks.

Mr. Lee responded that First Hawaiian Bank has looked into
the idea but the bank has decided that if they were going to put out
most of the capital then they would like to keep control, with a locally
charter they may loose some control.



Senator Santos questioned whether or not there was a
problem with having local investors.

Mr. Lee, responded that no there was no problem its just that
they bank did not want to lose that issue of control with decisions.

Mr. Dahl responded that his bank is 15% locally owned because
all of his employees own stock in the bank and that the bank has
offered its stock out for purchase in the local market and that the
Bank of Hawaii does own a locally chartered bank that being First
Savings and Loan.

After a short question and answer period, the gentlemen were
excused and the chair called for any others who wanted to testify.

The next person to testify, was Mr. Joseph T. Duenas, Director
of the Department of Revenue and Taxation and Guam’s Banking
Commissioner who offered both written and oral testimony.

His testimony was a request that the banking board be allowed
to promulgate the rules and regulations regarding ATM’s and then
transmit them to the legislature for action.

Senator Ada questioned the matter of the fact that there was a
legal opinion rendered that states that the composition of the
Banking Board as being illegal.

Mr. Duenas said that this question was raised by the legal
counsel of the Bank of Guam at the last banking board meeting. He
then stated that upon review by the A.G.’s office there was no merit
to the questions raised by the Bank of Guam.

There was an extended question and answer period regarding
the composition of the Guam Banking Board and its members.

The last person to testify was Mrs. Betty Guerrero, a
concerned citizen.



Mrs. Guerrero presented oral testimony as a concerned citizen,
she was very short and to the point in her assertion that the bill
“Stinks” .

Recommendations

Barring all negative testimony and in an effort to protect the
people of Guam and help foster a stable and growing banking
community the Committee on Ways and Means reports Bill #349 out
to the full legislature with the recommendations to do pass.
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TWENTY-THIRD GUAM LEGISLATURE
1995 (First) Regular Session

Substitute Bill No. 349

As substituted by the

Committee On Ways and Means

Introduced by: F.E. Santos

T.C. Ada >rLV

AN ACT TO ADD SUBSECTION (¢) TO SECTION 30900,
GOVERNMENT CODE (GUAM BANKING CODE) TO
DEFINE “BRANCH” BANKING.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

Section 1. Subsection (c) is hereby added to Section 30900, Government Code
(Guam Banking Code) to read as follows:

“(c). As used herein, the term “branch bank” shall include customer-bank
communication terminals (“CBCTs”), including any off-premises electronic
device, either manned or unmanned, activated by a bank customer, where deposits
are received, or loan payments are received, or cash is dispensed, or money is lent.
An automated teller machine (“ATM”) and a cash dispensing machine or any
device that performs the same or similar functions are two types of unmanned
CBCTs. However, for the purposes of this Section, point-of-sale (POS) devices,
personal computers without the capability to accept deposits or payments nor
dispense cash or other financial instruments, and standard telephones which may
be used to access a bank’s telephone banking services shall not be considered to
be a branch bank.”
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TWENTY-THIRD GUAM LEGISLATURE
1995 (First) Regular Session

Substitute Bill No._349
Introduced by: F.E. Santos
As substituted by the T.C. Ada

Committee on Ways and Means

AN ACT TO ADD SUBSECTION (c) TO SECTION 30900,
GOVERNMENT CODE (GUAM BANKING CODE) TO
DEFINE “BRANCH” BANKING.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

Section 1.  Subsection (c) is hereby added to Section 30900, Government Code
(Guam Banking Code) to read as follows:

“(c). As used herein, the term “branch bank” shall include customer-bank
communication terminals (“CBCTs”), including any off-premises electronic
device, either manned or unmanned, activated by a bank customer, where deposits
are received, or loan payments are received, or cash is dispensed, or money is lent.
An automated teller machine (“ATM”) is a type of unmanned CBCT.”
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Bill No.—3 4%
Introduced by: F.E. Santos %‘/

TC. Ada o~—

AN ACT TO ADD SUBSECTION (c) TO SECTION 30900,
GOVERNMENT CODE (GUAM BANKING CODE) TO
DEFINE “BRANCH” BANKING.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF
GUAM:

Section 1. Subsection (c) is hereby added to Section 30900,
Government Code (Guam Banking Code) to read as follows:

(c). Asused herein, the term “branch bank” shall include

“CBCT” consumer-bank communication terminals, including any
on-or off premises electronic devise either manned or unmanned (but
not employing bank personnel) activated by a bank customer to
communicate instructions to his bank regarding the transfer of funds
to and from his bank accounts. An automated teller machine
(“ATM”) is a type of unmanned CBCT.”
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COMMITTEE ON RULES

Twenty-Third Guam Legislature
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August 16, 1995
MEMORANDUM
TO: Chairman, Committee on Ways and Means
FROM: Chairman, Committee on Rules

SUBJECT: Referral - Bill No. 349

The above Bill is referred to your Committee as the principal
comimittee. Please note that the referral is subject to ratification
by the Committee on Rules at its next meeting. It is recommended
you schedule a public hearing at your earliest convenience.

@M

Attachment:
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BUREAU Ur BUDGET & MANAGEMENT RESEARCH
_ OFFICE OF THE GOVERNOR, Post Office Box 2950. Agona, Guam 96910
|
CARL. T.C. GUTIERREZ JOSEPH E. RIVERA
GOVERNOR DIRECTOR
S
MADELEINE Z. BORDALLO EP 12 195 FRARCES J. BALAJADIA
1T. COVERNOR DEPUTY DIRECTOR
The Bureau requests that Bill No(s). 349 be
granted a waiver pursuant to Public Law 12-229 tor the following
reasons:

Bill 349 is administrative in nature and does not pose a fiscal
impact to the Government of Guam's gemeral fund.

Director

Coumnonweslth Nowi
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A Committee on Ways & Means
B Senator Francis E. Santos, Chairman
NOTICE OF PUBLIC HEARING
Date: Wednesday, September 6, 1995
The public is invited to attend discussions on the
following topics:
At1:30 p.m.

On the appointment of Mrs. Ernestina B. Perezas a member
of the Guam Board of Equilization.

Bill # 88
An act to Appropriate Eight Million Two Hundred Eighty
Thousand Dollars ($8,280,000.00) from the General Fund
to fund a one time lump sum cost of living allowance for
an estimated 4,600 Government of Guam Retirees or their
survivors for fiscal year 1996 only

Bill #305
An act to provide a defined contribution plan for
employees of the Government of Guam.

Bill #327
An act to amend subsection{a) of section 66307, article 3,
Chapter 66, Title 21 GCA relative to the requirements
for the issuance certificate of occupancy

e

Bill #333

An act to amend subsection (a) of §8170 of title 4, Guam
Code Annotated, as contained in Public Law 23-33,
Relative to retirement of members of the Guam
Legislature, in order to clarify the intent to provide for
retirement of senators to be based on the salary received
rather than the salary of the director of the department
of administration.

Bill #349 :
An act to add subsection (c) to section 30900, Government

Code ( Guam Banking Code ) to define "Branch"
Banking.

Place: Guam Legislature's Public Hearing Room

T e Y
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[ Citizens Security Bank (Guam), Inc.

Your Banking Partner
424 West O’Brien Drive, 114 Julale Shopping Center
Agana, Guam 96910

CITZENS Post Office Box EQ o Agana, Guam 96910

SECURITY | Tel: (671)472-1161/2/3/4/5/6 .
BANK Fax: (671) 472-1177 FDIC

September 6, 1995

Honorable Francis E. Santos
Senator and Chairman
Committee on Ways and Means
Twenty-Third Guam Legislature
Agana, Guam 96910

RE: BILL NO. 349 - AN ACT TO ADD SUBSECTION (c) TO
SECTION 30900, GOVERNMENT CODE (GUAM BANKING CODE)
TO DEFINE "BRANCH" BANKING

Dear Chairman Santos:

First of all, on behalf of our local investors and the
Directors of Citizens Security Bank, we wish to applaud

you and Senator Tom Ada for introducing this significant
Bill to define "CBCT"-consumer-bank communication terminals
as branches.

Bill 349 is important because the Banking Commission has
recently approved administratively ATMs as non-branches.
The Guam Legislature has assumed the leadership as the
true policymakers in our community.

I am taking the liberty of enclosing my written testimony
given before the Banking Commission on August 16th which

sets forth our objection to making CBCT-ATMs as non-branches.
Both the Bank of Guam and Guam Savings and Loan submitted
written position papers at this hearing against the Banking
Commission to make ATMs as non-branches. We are in agreement
with their positions.

The real issue in considering Bill 349 is whether we will
control our own financial industry or will we give this up
to outside banks who have no local investors and no local
Board of Directors. Best we remember that Bank of America
and Chase Manhattan banks pulled out of Guam because of
economic considerations. The reason why outside banks

want to see the spread of ATMs is not because of consumer
service or convenience, it is because of market share and
huge profits they earn from the people of Guaml!

Let us be mindful that Guam needs a strong local banking
industry it can depend on. As political leaders in our
island community, you are responsible for fostering and
promoting the development of local banks who provide the
financial services our citizens demand and expect both in
good times and in bad times.
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Passage of Bill 349 supports the legal opinion by the
Attorney General of Guam and the Federal Deposit Insurance
Corporation (FDIC) that bank-owned ATMs are branches.

By allowing ATMs to be considered non-branches, will definitely
give a tremendous advantage to the large off-island banks and
hurt the local banks. Eventually, you would have no local
banks at all since the larger off-island banks would vitually
control the financial market in Guam.

No one wants to see outside banks control the financial services
in Guam. Guam Banking laws are too liberal now. It has allowed
outside financial institutions to impersonate as

local when in reality, they are outside owned financial
institutions who are reaping profits from Guam to pay dividends
to shareholders thousands of miles from Guam.

Guam was once a colony of Spain...do we wish Guam to be part
of the Hawaiian islands, of course, not!

Guam will control its own destiny and it is the elected leaders
who will guide us.

The enactment into law of Bill 349 will clearly demonstrate that
local banks will be supported by Guam's elected leaders.

Thank you.

Respectfully yours,

75

Kurt S. Moylan
Chairman

Enclosures:
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Citizens Security Bank (Gua{m), Inc.

Your Banking Partner
424 West O’Brien Drive, 114 Julale Shopping Center
Agana, Guam 96910

CITIZENS Post Office Box EQ e Agana, Guam 96910
SECURITY | Tel: (671)472-1161/2/3/4/5/6 —
L__BANK T Fax: (671)472-1177 FDIC

August 16, 1995

Mr. Joseph T. Duenas

Director and Banking Commissioner
Department of Revenue and Taxation
378 Chalan San Antonio Street
Tamuning, Guam 96911

RE: PUBLIC INPUT ON WHETHER ATMS ARE BRANCHES

Dear Banking Commissioner Duenas:

Thank you for allowing us to present our position against
the Banking Commission changing the existing ATM definition
from branches to non-branches. Both the Attorney General
of Guam and FDIC consider ATMs as branches.

Our President, Dan Webb, in his June 26th and 28th Memos

spoke against changing the ATMs to non-branches. He

supplied information from the Conference of State Bank
Supervisors on how other states treat off-site ATMs. Further,
he recommends rules and regulations be implemented to control
the existing and future installation of ATMs since there are
no rules and regulations in place now.

For your information, in 1989, the 20th Guam Legislature
entertained Bill 726, Relative to Establishment and Operation
of Automatic Teller Machines. The bill was given a public
hearing. The same outside banking interests who now want to
administratively amend the banking definition of ATMs, where
involved in the drafting of Bill 726. Citizens Security

Bank and the Bank of Guam spoke against this bill. It never
passed the Legislature.

The Bank of Guam in their June 14th letter to you has done
an excellent job of outlining clearly the reasons why the
Banking Commission should not consider changing the ATMs

to non-branches. Citizens Security Bank fully supports the
Bank of Guam position paper.

We agree with the Bank of Guam that this issue be held in
abeyance until the Interstate BRanking Efficiency Act of 1994
can be reviewed since this Act has a broader impact on our
banking laws than this single issue.
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BANKING COMMISSIONER

It would be in the best interest of the people of Guam and

the banking community that the Banking Commission work with
the Guam Legislature in reframing our banking law to encourage
the development of existing local FDIC banks and to meet the
challenges ahead of us in making Guam truly a financial center
of the Pacific region.

On behalf of the 41 local resident investors of Citizens
Security Bank, we ask that nothing be done to change ATMs
to non-branches.

Thank you.

Sincerely yours,

B

Kurt S. Moylan
Chairman

Enclosures:

cc: Board of Directors
Albino Gabriel
Jose Leon Guerrero
Cristobal C. Duenas
Edward Chiang
Joseph F. Camacho
Wilfred Yamamoto
Antonio R. Unpingco
Ernesto M. Espaldon
Dan Webb




CCITIZENg | a
Security Bani
Your Banking Partner « MEMBER FDIC

4

MEMORANDUM

To: Joey Duenas, Director - From: Dan Webb, President
Department of Revenue and Taxation Citizens Security Bank
Subject: ATM's Date: June 28, 1995

Good Morning, Joey:

Just a brief follow up to my memo and our conversation. | have finally received a
response from the Conference of State Bank Supervisors. Interestingly, the initial
response was erroneously sent to your office on June 19. It was faxed to me after follow
up correspondence last week.

At any rate, CSBS has provided me with more complete information about the treatment
of off-site ATM's, which | have enclosed for your review. You will note that, as you
previously reported, 37 of 53 states and territories do not consider ATM's as branches.
However, only six (including Guam) have no statute specifically addressing ATM
limitations. Additionally, only 15 (including Guam) permit out of state banks to place
ATM's inside the state or Territory. Twenty two require sharing of off-site ATM's and an
additional 18 specifically permit shared equipment. Clearly, from this information, the
majority of states and territories are more protective of local institutions and tend toward
sharing the cost of developing technology.

I hope this information is helpful. Please call if | can add anything.

O

MAIN OFFICE; . HARMON OFFICE:
424 West O'Brien Drive 185 llipog Drive
Julale Shopping Center Harmon Industrial Park

Tel: (671) 472-1161 N - Tel: (671) 646-0881
Fax: (671) 472-5829 Mailing Address: P.O. Box EQ + Agana, Guam 96910 Fax: (671) 649-6151
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MEMORANDUM

To: Joey Duenas, Direcior " From: Dan Webb, President
Department of Revenue and Taxation Citizens Security Bank
Subject: ATM's Date: June 26, 1995

Hafa Adai, Joey:

I have given a great deal of thought to this subject over the past few days and have
concluded that any change from the status quo can only be detrimental to the local banks
and investors.

While | know that your primary intent is to improve services for the consumer, | think it
also important that you keep in mind the responsibility to protect local businesses and
investors. Changes proposed to permit proliferation of ATM's by off-Island banks will
result in an unfair regulatory and economic advantage to the larger banks and will
ultimately siphon deposits and profits from Guam.

The FDIC continues to consider an ATM a branch. Installation of an off-site full service
machine requires a branch application. A relaxation of Guam's current ATM licensing
posture will widen the discrepancy in application process between insured and non-
insured banks and will give a tremendous advantage to large, well capitalized off-Island
banks.

What is prompting this decision? Have you had any pressure from consumers to install
more ATM's? Proponents of this change seem to be only those banks that are in an
economic position to immediately gain from relaxation of controls. What are their
motives? Will they provide services for free? For how long? (it is curious to me that
these same banks - Bank of Hawaii, First Hawaiian and Citibank - have had, for several
years, the technological capability to allow their customers access to international
networks, but have only in the last year committed the resources necessary to provide
debit card service on Guam. And, if I'm not mistaken, Citizens and Bank of Guam were
the first banks on Island to offer this service.)

ATM networks are growing as a means of cutting costs and generating fee revenue.
Local financial institutions already have installed (or are in the process of installing) over
twenty full service machines. Off-Island banks currently have at least six through the wall

424 West O'Qrien Drive 185 Hlipog Drive
Julale Shopping Center . , Harmmon Industrial Park
Tel: (671) 472-1161 Tel: (671) 646-0881

Fax (671) 472-5829 Mailing Address: P.O. Box EQ « Agafia, Guam 96910 Fax: (671) 649-6151



Mr. Joey Duenas, Director
Department of Revenue and Taxation
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ne off-site machine. Additionally, your predecessor permitted the installation of

eleven cash dispensing machines by a Bank of Hawaii subsidiary. How many do we

need?

Off-Island banks are already at an advantage, with greater pools of trained/skilled

staff, more advertising dollars, deeper pockets, lower cost funding and a broader array
of sophisticated services. With growing costs and increasing competition, local banks are

highly

motivated to meet consumer demands. If the demand for more ATM's exists, it

seems to me highly likely that local institutions will respond.

Notwithstanding the above arguments for the status quo, any change should consider the
following:

1.) Licensing should remain within the authority of the Banking Commissioner in
order to prevent fraud and ensure that operators are qualified and sufficiently
capitalized. '

2.) Regulations need to consider the ADA requirements and should provide for
‘placement in well lighted heavily trafficked areas to discourage crimes associated

with ATM withdrawals.

3.) With the growing crime wave, consideration should be give to consumer
education on ATM usage.

4.) In order to maximize customer utility, consideration should be given to
requiring shared ownership of machines. Off-Island banks can currently contract
with local banks to install ATM's at any location approved by the Commissioner.
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“The People’s Bank”’ Tel: 472-8865/6/7

MEMBER OF THE FEDERAL
DEPOSIT INSURANCE CORP.

and
Creet Exocutive Officer

TESTIMONY
of
Mr. Anthony A. Leon Guerrero
President and Chief executive Officer
Bank of Guam
Regarding Bill 349
September 6, 1995

Good afternoon, Mr. Chairman and distinguished Members of the Committee. My name is Tony
Leon Guerrero, and I am the President of Bank of Guam. I am here this afternoon to testify in favor
of Bill 349, which would reaffirm the position of our government that Automated Teller Machines
and other Customer Bank Communication Terminals are bank branches, and thereby subject to the
two-branch limitation governing banks chartered outside of Guam. It is important to note that Bill
349 would do nothing to change the way that banking has been regulated in Guam for the past 23
years. It will merely reaffirm our present Banking Code and forestall an effort to change the Code in
a way that I believe would be detrimental to our local banking industry, our economy, our
community and our people.

I have taken the liberty of providing each of your offices with a copy of my testimony given on
August 16™ before the Banking Board on this issue, and would respectfully request that that
testimony be entered into the record of this hearing today. That being provided, I will limit my
testimony today to a summary of the key points that I consider to be most crucial in the deliberation
of this issue:

a) ATMs are branches. The bank regulatory authorities in Guam, as well as all of the banks
operating here, have historically considered them to be branches. The National Banking Act (12
USC 36())). the Federal Deposit Insurance Act (Section 3(g)), the Bank Holding Company Act
(Section 1(0)(3)) and the International Banking Act of 1978 (Section 1(a)(3)) all treat ATMs as
branches. Language in these laws all centers around the core functions of a branch: receiving
deposits, cashing checks and lending money. Even federal regulations consider them to be
branches. Guam should be no different. Under case law, where state law is silent on the matter,
ATMs are considered to be branches. Bill 349 would merely explicitly define what has been our
implicit practice for the past 23 years or so.

b) In an opinion on this issue rendered by Guam’s Attorney General in 1986, ATMs were
considered to be branches. Again in a memorandum written earlier this year, our present
Attorney General generally concurs with the earlier opinion. It is interesting to note that, in a
survey of bank regulatory authorities at the end of 1993, only nine out of fifty-three responded
that their jurisdictions consider ATMs to be branches. However, fully thirty-three out of the
fifty-three jurisdictions prohibit out-of-state banks from operating ATMs, even on site at their
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brick-and-mortar branches. One way or another, most places within the United States strictly
prohibit unlimited branching by out-of-state banks.

The central issue in this debate is reciprocity, first and foremost. In 1985, the Guam Legislature
made a clear statement on reciprocity, and I know of nothing that has changed our government’s
position on the matter since that time. In order to be exempt from Guam’s two-branch limitation
on banks chartered outside of Guam, the home state of a bank must grant the same treatment,
reciprocal treatment, to Guam banks as is accorded to banks from that state operating in Guam.

Hawaii’s “Intra-Pacific banks” reciprocity law is an illusion, at best. Territorially-chartered
banks are considered to be “foreign” under the Hawaii Code, and as such are highly restricted in
the types of activity in which they can engage there. Even if a Guam bank had the requisite $10
billion in assets to enter the Hawaii market, it could not operate as a full-service bank; it could
only accept deposits from foreign citizens and foreign governments, not from U.S. citizens, and
would not be allowed to operate ATMs. We have tried, but we have been denied entry into the
Hawaiian market, and so has Guam Savings and Loan. Hawaii finds it economically expedient
to aggressively protect their banking industry at home, yet their banks try to convince us that it is
best for us to open up our industry here for them. What an insult!

At the federal level, under the International Banking Act of 1978, territorial banks are also
considered to be foreign, and we are therefore limited in terms of how we can operate. Despite
the fact that we are regulated by the Federal Deposit Insurance Corporation, the Congress treats
us as if we are as unregulated as any bank from some foreign country. We must select a “home
state” and operate as if we were chartered there. Our branching, both within the state and across
state lines, is regulated as if we were chartered in that home state. Our reciprocity law has no
effect whatsoever when we operate in or among the 50 States. It only has an effect when banks
chartered there operate here. This is typical of the way in which the territories are treated by the
federal government, but I see no reason to reinforce those inequities with how we regulate
banking in Guam.

Even our access to investment capital is limited because of our treatment as being “foreign,” and
this places all Guam corporations, including banks, at a financial disadvantage. Several years
ago, we learned about our treatment under the Internal Revenue Code the hard way. We were
ready to close a deal with a mainland firm that wanted to buy Bank of Guam preferred stock. At
the last minute, they realized that, because we are designated as being foreign, they could not
take advantage of the so-called “dividend reduction deduction” on the dividends that we pay.
When one U.S. corporation owns stock in another U.S. corporation, it can deduct 70 percent of
its dividend income before computing its taxes; not so with dividends from a foreign
corporation. Because we are considered to be foreign, the deal fell through. In a sense, U.S.
corporations are discouraged by this tax treatment from investing in the territories. Yet the giant
U.S. banks against whom we compete are not crippled by this unfair disadvantage; they have
virtually unlimited access to investment capital.

Our colleagues from Hawaii argue that they need to establish their own ATM networks in Guam
for the convenience of their customers. This is a bunch of B.S. . . . Banker’s Scam! The
convenience of their customers is being served by the existing network of branches and ATMs.
It is my position that this objective within the banking industry in Guam is already being
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accomplished by Bank of Guam’s system of twenty-two ATMs around the island, along with
those surreptitiously installed by Bank of Hawaii’s sister corporation, First Savings and Loan.
Other banks’ customers have access to our Pacific Express ATMs because of our affiliation with
Cirrus, EDS, Star, JCB, AFFN and the Exchange Network, so the convenience of the community
as a whole is met, whether specific individuals bank with us or with one of our competitors.

Additionally, Bank of Guam and Citizens Security Bank have asked Bank of Hawaii and First
Hawaiian Bank to join our networks, for the convenience of their customers, for a nominal
transaction fee to cover network costs. Both Bank of Hawaii and First Hawaiian Bank refused to
Join. So, what is their real motive in wanting to establish their own ATM networks? They are
using “customer convenience” as a wonderful catch phrase, but they have already thrown out an
opportunity to provide convenience to their customers that, from the customer’s perspective,
would be exactly what they could accomplish without the regulatory change that they demand.

The interests and service requirements of the community are best served by local institutions.
History has proven this time and time again, and this truth is reflected in the fact that the United
States has a dual banking system, with both state-chartered and nationally-chartered banks. To
give a few local examples:

1. ATM technology has been around for some 35 years. Why is it that the interests of customer
convenience are just now driving the off-island banks to insist that they be allowed
unrestricted branching in the form of ATMs? 1 will tell you: it is because Bank of Guam
took the lead, and now that the local financial institutions are taking a more aggressive
posture on networking, they are afraid that we will provide better customer service than they
are able to provide. They have over a 25 year lead on us, but never brought this service to
Guam until recently.

2. None of the financial institutions operating here wanted to lend to the government of Guam
until Bank of Guam did so. Only when the off-island banks realized that we didn’t go
bankrupt did they want to get into the business of lending to our local government. Before
that time, our government was jokingly known as a “bad credit risk” in their circles.

3. After the Guam Power Authority’s bond default, Bank of Guam went to great lengths to
restart municipal financing here, and succeeded with the issuance of the 1985 Highway Bond
by Goldman Sachs with Bank of Guam as Trustee.

4. At a time when banks in Guam would only lend to the big names with the big money, Bank
of Guam started lending to the average man on the street. The outside banks weren’t
interested in that part of the market, and could care less about their customers’ financial
needs. It was only after the outside banks learned that there is money to be made in the
small-loan end of the market, lending to the normal working man, that they started to move
into the type of consumer lending that we have today.

5. At a time when prices had risen rapidly but incomes in Guam had not, we started five-year
consumer and automobile loans so that our people would be able to buy the things that they
need, want and deserve. The off-island banks wouldn’t make these types of loans for terms
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longer than three years because of a lack of faith and trust in the people of Guam. Now, our
initiative in that market has changed their attitude.

6. We were the pioneers of philanthropic donations here, giving $25 thousand to the Guam
Memorial Hospital to purchase life-saving medical equipment, and more recently another
$250 thousand to the University of Guam to support the education of our island’s youth,
along with countless other contributions to other worthy causes. The off-island banks only
joined later . . . much later . . . out of a sense of their new-found social consciousness.

7. We pay millions of dollars in dividends and taxes in our community based on our worldwide
income, while the outside banks continually, year after year, expatriate their profits back to
their head offices, not to mention the fact that they hardly pay any dividends here, since they
are not locally-owned.

8. We select our employees and officers locally, all the way from our messengers to the top
levels of management and our Board of Directors. To this date, I still can’t understand why
these outside banks can’t find local talent to run their operations when they have been here
longer than we have. Are our local residents so inadequate as a people? 1 don’t think so!

9. Other states continue to protect their local financial industry, while we continually have to
struggle in one of the most liberal banking regimes in the world. While other jurisdictions
close their doors to outside banks, ours remain wide open. This makes it very difficult for
our local banking institutions to survive, let alone to thrive, and now the off-island giants
against whom we compete would have us stripped of one of the small remaining advantages
that we have.

I believe a recent Pacific Daily News article (Vol. 26, No. 213, September 2, 1995, pg. 48,
“Banks bigger, fewer and more expensive,” by Janet L. Fix; copy attached) could shed some
light on the recent concerns of our off-island competitors. Considering what is happening in the
U.S. banking environment, it appears that they want to expand their market share and
profitability here in Guam so that they can increase the value of their stock for future potential
acquisitions. They want to do this, of course, at the expense of reducing our stock value and the
wealth of our local shareholders. And they have the nerve to come here and ask you to do this
job for them!

We’re responsive to the needs of the people, the culture, the community and, most of all, our
local economy. The same holds true for our shareholders, over 3,000 of whom live here. We
distribute our profits to those shareholders, and they pay their taxes, too. We reinvest our
retained earnings for the good of our local economy, and we employ nearly 400 people here,
providing a livelihood for them and for their families. We care about Guam, and our actions
show it more persuasively than any words ever could.

Mr. Chairman, the off-island banks already have many advantages over our locally-chartered
institutions, and they are so huge in comparison that we have to work all the harder just to avoid
being swallowed up. Although the reservation of the ATM part of the market is a small advantage
that we are granted, it is one of the few advantages that we still have. I ask you, Mr. Chairman . . .



Senators . . . why should we further handicap our local banks by granting even more liberal
treatment to outside concerns? I don’t think we should.

There is a bigger issue on the horizon that could potentially have a far greater impact on banking in
Guam than does the branch status of ATMs. The 1994 Interstate Banking and Branching Efficiency
Act will go into effect in two phases, with the first phase at the end of this month and the final
implementation in June of 1997. This Act is expected to change the face of banking across the
United States, and given Guam’s unique position, it may have a particularly acute effect here. The
Guam Legislature must make several decisions regarding how we will react to and accommodate the
Act, the principal one of which will be whether to allow unrestricted branching into Guam by
outside banks or to more closely protect our financial industry. In this case, not to decide is to
decide, since taking no action would mean that we opt in to the Act, opening our doors to every
outside bank expressing an interest in our island.

During our last Board meeting at the Bank, the Board created a Subcommittee specifically to review
the implications of this Act to Guam, and the Subcommittee was given the authority to commission a
study by an outside consulting firm. We would like to join with the Legislature in studying the
prospective impacts of our various alternatives, and would be more than happy to make the results of
our study available to this body. Working together, I am sure that we can come to the best decision
in terms of the future economic condition of our island, for the greatest benefit of all of our people.

In the meantime, though, I ask that you pass Bill 349, and that you pass it unanimously. Let the
people of Guam know that you support our local economy, our business community and our local
banks. It’s a battleground out there, and the Barbarians are at the gates. Your favorable decision on
this Bill will help us to maintain our position in the face of our competitors. We will remember you

for it, and we will be grateful.

Thank you for the opportunity to address this issue before you this aftemoon. I hope that my
comments will be useful to you. Should you have any questions or wish to discuss this matter

further, I am at your disposal.

Thank you.
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By JANET L. FIX
Gannett News Service

PALM BEACH, Fla. — Banks are dis-
appearing at a frenetic pace,

More than a half dozen have been gob-
bled since last Friday, including Chase
Manhattan, the nation’s sixth-largest,
which will be taken over by Chemical.
And the pace will only quicken after Sept.
29, when banks finally will be able to
upen branches in almost any state.

Here on Royal Palm Way, in a two-
wlock stretch of fabulously wealthy Palm
Beach, Island National Bank and Trust
is the only Florida-based bank among a
host of national banking and brokerage
powerhouses. And sooner or later, Island
National probably will be sold to the high-
est bidder. “We’re not for sale, although
I'm asked if we are almost weekly,” says
Anthony Newton, Island’s chief execu-
tive. “I say, ‘If you want to make a firm,
serious offer, we'll consider it.””

Where will it end? What will it mean?

Expect:
A By 1998, 300 large banks will con-
trol 85 percent of the nation’s banking
deposits, but only a handful will have
businesses in all 50 states. More than
2,000 banks will be gobbled up in the
next three years. Today’s midsize banks
will be virtually gone. Small banks will
be harder to find — and find it harder to
stay in business.

A Consumers will have fewer banks
and fewer bank branches to choose from.
They'll do more banking by computer,
phone and automated teller machine.

A Banks will flock to wealthy arcas
and fight to serve the richest customers.
Poor neighborhoods and less-affluent
states will have even fewer bank services
or be dominated by one large bank.

A Bank customers will pay higher fees
and get less competitive f oan rates and
savings interest rates from the banks
that remain.

Bankers argue this won't happen. But
it already has. In Florida. “Florida is a mi-
crocosm of what could happen,” says Ed
Mierzwinski, spokesman for the U.S.
Public Interest Research Group. “And
that’s unfortunate for consumers.”

Florida is a banker’s goldmine. And
Royal Palm Way is the main vein of the
$134 billion in consumer bank deposits
that malke Florida arguably the nation’s
richest and most attractive retail bank
market.

About 50 million tourists visit the state
eachyyear and 700 people a day move to
Florida — making it the second-fastest
growing state after Texas. Retirees move
their life savings here. Social Security
collects about $1 billion a year from Flori-
da workers — but pays out 10 times that
each year to the state’s retirees. “Florida
is a huge vacuum that sucks money in
from everywhere,” says Dick Bove, a bank
stock analyst for Raymond James & As-
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sociates. “Most of the money goes to four
banks.”

That makes Florida one of the most
concentrated bank markets. Four banks
control 70 percent of bank deposits. Fees
are higher than in most states. Savings
interest rates are lower. Loan rates are
higher.

But on Royal Palm Way, too many fi-
nancial institutions still are battling for
customers. Crammed into two blocks are
most of the nation’s financial power-
houses: Citibank, Chase, First Union,
Bank of Boston, Merrill Lynch, Dean Wit-
ter, NationsBank, Northern Trust, among
others.

They're here because this is where the
rich keep their cash, family fortunes,
trusts, jewels — even their furs. First
Union has a block-long fur vault. Bankers
will do just about anything to keep
wealthy clients here happy.

For bankers, Palm Beach is the epito-
me of what’s wrong with the banking in-
dustry: There are too many banks. Last
year there were 10,450 vs. 14,496 in 1985.
Driving banks to merge: the push for prof-
its. “Big isn’t the goal, efficiency is,” says
Jim Chessen, chief economist for the
American Bankers Association. “As banks
consolidate, they become more efficient
and they can dehver better, cheaper prod-
ucts to customers.”

But if Florida is any guide, don't expect
lower fees or better loan and savings rates
soon. Here’s what a decade of bank con-
solidation in Florida has wrought:

A The biggest banks were bought first.
Eight of the 10 biggest banks in Florida
in 1985 have been acquired or have failed.
In all, 400 banks have been bought —
mostly by big out-of-state banks. Now,
even small banks, once considered too
small to bother with, are takeover tar-
gets. “Every Florida bank has a ‘for sale’
sign in the window - visible only to out-

of-state banks,” says Kenneth Thomas, a
bank analyst based in Miami.

This isn’t what Florida lawmakers en-
visioned in 1985. That's when Florida be-
came one of the first states to approve
interstate banking. Lawmakers hoped
Florida's banks would become bigger and
better able to compete. Barnett Banks of
Jacksonville has become the biggest bank
in Florida — but many believe it, too,
will be sold. “It’s the law of unintended
consequences. Nobody expected Florida to
wind up being dominated by out-of-state
banks,” says Doug Johnson, assistant di-
rector, Florida Division of Banking.

A Four banks are in control. Seven of
every $10 in bank deposits goes to Bar-
nett, First Union and NationsBank, both
of Charlotte, N.C., and Sun Banks of Al-
abama. A decade ago, the four biggest
banks controlled just 48 percent of de-
posits.

“Four bank presidents (don’t) meet in
a dark room to set prices.” says Ben Bish-
op, a Jacksonville-based bank analyst.
“Florida still has a ... lot of folks aggres-
sively fighting for business.”

Besides, bankers argue that deposits
aren’t a valid measure of competitive-
ness. Banks offer many products that
consumers can get from companies that
aren’t banks — products such as car
loans, mutual funds, home equity lines of
credit, home loans, and investment man-
agement services. The bank industry’s
share of financial assets has shrunk from
about 40 percent in the 1970s to 25 per-
cent last year. The other 75 percent is in
the hands of brokers, insurance compa-
nies, pension managers and credit unions.

Consumers have been withdrawing
money from banks and putting it into
mutual funds and brokerage accounts.
Bank deposit growth has averaged just
3.4 percent annually since 1980, while
mutual fund assets grew 24 percent a
year. In May, a Merrill Lynch executive
told a Florida audience that the broker-
age has more than 300,000 clients and

$50 billion in assets in Florida alone. “If -

a fifth of that is in money-market ac-
counts, Merrill would rank as Florida’s
fifth-largest bank,” Thomas says.

A Banks charge higher fees. A study by
U.S. PIRG suggests fees on bank accounts
are higher in Florida than in most of 24
other states surveyed. Thomas, of Miami,
was irked by an error that caused a
bounced-check fee. Last month he sur-
veyed a variety of fees charged by First
Union in Florida and in seven other
states. First Union charges $29 for over-
drawn checks in Florida and $22 in North
Carolina. The annual fee on a top-of-the-
line money management account is $95
in Florida, $80 elsewhere. Wire transfers
cost $15 in Florida; $7 in Maryland. “Our
prices are very competitive in Florida,”
says First Union’s Ken Darby.
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August 30, 1995

The Honorable Senator Francis E. Santos
Legislature Central
Agafia, Guam 96910

Dear Senator Santos,

I am writing to thank you for your sponsorship of Bill 349, which would clarify the Legislature’s
intent regarding whether Automated Teller Machines are bank branches and reaffirming the two-
branch limitation governing banks chartered outside of Guam. I am quite grateful for your
assistance in this important issue and for the speed with which you were able to address a matter
of importance for our local banks and, ultimately, for everyone residing in Guam.

I am attaching a copy of a letter that I have sent to Speaker Parkinson and each of the other
Senators for your information. It outlines the Bank’s position on the issue, and provides several
critical points which our local legislature should be familiar with in regard to regulating the
activities of outside banks within the Territory. I hope that the letter helps to keep you abreast of
the information with which the other Senators are working and that it provides you with
additional convincing arguments in favor of your Bill.

Again, thank you for sponsoring this important piece of legislation for the benefit of Guam’s
local financial institutions and the economic future of our community. If there is anything more
that I can do to ensure that Bill 349 passes without any difficulty, please let me know. In the
meantime, | remain

Sincerely you'/r
A

C_____.—-—-—/‘I'.f' /___’/
Anthony’ A. Leon Guerrero
President and CEO

(-

Attachments
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August 30, 1995

The Honorable Speaker Don Parkinson
Julale Shopping Center, Suite 222
Agafia, Guam 96910

Dear Speaker Parkinson,

In recent months, the issue has been resurrected as to whether Automated Teller Machines
(ATMs) qualify as bank branches in Guam for purposes of the two-branch limitation on non-
Guam banks. At the request of First Hawaiian Bank, there is currently an attempt being made to
re-define ATMs as not being branches so that banks chartered outside of Guam can engage in the
unlimited establishment of ATMs here. Hawaiian banks want to do more business in Guam, but
do not want us to do business in Hawaii. They have branches and ATMs in Guam, but we can
not even have one (1) branch or ATM in Hawaii. We are treated as foreigners in our own

country.

Re-defining ATMs as not being branches would grant a significant, unfair advantage to Hawaiian
and other off-island banks operating in Guam, and would be contrary to our reciprocity laws. It
would also be illogical: after all, if where you do your banking is not a bank branch, then what is
it? 1 am attaching a copy of my testimony, that of the Bank’s attorneys, Mr. Phil Flores’ of
Guam Savings and Loan, and Mr. Kurt Moylan’s of Citizens Security Bauk given during the
Banking Board hearing on the matter for your convenience.

Speaker Parkinson, I am writing to solicit your support of Bill 349 so that our local banking
establishments and the financial and economic interests of the people of Guam can be preserved
and protected. Bill 349 is intended to reassert the Legislature’s intent with regard to the branch
status of ATMs in order to guide the actions of the Banking Board. Bill 349 is to ratify by law
that an ATM is a branch and that it falls into the provisions of the two-branch limitation of the
Guam Banking Code. The Bill would provide a level playing field.

Our responsibility, including that of the Guam Banking Board and the Government of Guam, is
to protect and ensure the continued success of the local banking industry and to protect the
capital of the community, not to cater to just a few people who want to continue to do business
with outside banks instead of doing business with local institutions. No one has been suffering
from a lack of banking services. In fact, many banks are still not using the maximum number of
branches (including ATMs) allowed within the law. With fifty-two (52) ATMs, twenty-eight
(28) brick-and-mortar bank branches, seven (7) savings & loan facilities and six (6) credit union
offices, there is a total of ninety-three (93) financial institution branches for a customer



population aged 16 and over of about 75,000; the island is over-banked. There is no reason to

liberalize the law for outside banks only. Guam-chartered banks are doing the job better.

I am in favor of Bill 349 for several reasons, but most particularly because I feel that banks
chartered outside of Guam already have too great an advantage over locally-chartered
institutions. Information which may be helpful in your deliberations on this issue is as follows:

1y

2)

3)

4)

5)

The State of Hawaii is extremely protective of its financial industry, and does not
allow full-service banking by territorially-chartered banks, including those
chartered in Guam (defined as foreign banks under Hawaiian law). Therefore,
Guam banks cannot enter the Hawaii market at all, let alone operate ATMs there.
There is no reciprocity provided to Guam by the State of Hawaii under its banking
code. Hawaii treats Guam banks as being foreign in Hawaii, but Guam treats
Hawaiian banks as being domestic in Guam. This is in direct contrast to the
reciprocity provision of our Guam Banking Code.

Under the International Banking Act of 1978, Guam-chartered banks are defined
as being “foreign,” despite the fact that we are insured and regulated by the
Federal Deposit Insurance Corporation just like any other domestic U.S. bank. ’

In accordance with a prior Banking Board decision and a 1986 Attorney General’s
opinion, off-premises ATMs are treated as branches for purposes of the two-
branch limitation. This is appropriate, since ATMs are capable of performing
virtually all of the functions that are performed at a “brick-and-mortar” branch,
especially those tasks usually performed by a teller. The two branch limitation on
non-Guam banks under existing law, including ATMs, provides a small defensive
advantage that Guam banks have in operating here. Defining ATMs as not being
branches would enhance the advantages of off-island banks while at the same time
eroding the competitive position of local banks.

Guam currently has an extremely liberal banking law, which not only allows
state- and nationally-chartered U.S. banks to operate as full-service establishments
here, but also allows them to operate ATMs. Most States do not allow out-of-
state banks to operate ATMs at all, even on-premises.

Because Guam corporations are foreign under federal law, our bank stock
dividends are treated differently under the Internal Revenue Code than dividends
paid by Hawaiian banks. Corporate holders of Hawaiian bank stock are eligible
for the dividend reduction deduction, allowing them to deduct 70 percent of their
dividends received from taxable income before computing their tax liability;
because we are “foreign,” dividends paid by Guam banks are not eligible for this
tax treatment, so it is virtually impossible for Guam banks to attract capital from
U.S. corporations. This is a substantial impediment for Guam banks. As a result,
Guam banks are at a serious disadvantage in competing with banks chartered in
Hawaii, both because we are far more limited in our opportunities to increase our



deposits (due to the smaller market that we serve) and because we are unable to
attract anywhere near as much capital investment (due to our treatment as

“foreign” under the tax code).

6) First Hawaiian Bank and Bank of Hawaii have been offered the opportunity to
participate in electronic banking networks here, such as Apas, MariNet or Bank of
Guam’s ATM and Point-of-Sale system, but have refused to do so. They want to
establish their own ATMs here merely to further erode the market share of local
banks and savings & loan associations so that they can gather more profits to send

back to Hawaii.

7) U.S.-chartered banks have a way around the two branch limitation, if they want to
operate ATMs in Guam: they can incorporate in Guam and invest the required
capital, just like the rest of us! Then they could operate as many ATMs as they
want, without trying to degrade our banking laws. They could also experience
what it is like to operate under the many constraints and disadvantages that Guam

banks face.

8) The Banking Board has decided to proceed with the Administrative Adjudication
process to exclude ATMs from the definition of branches. This decision suffers
from a couple of basic problems. First, it is our position that the Board is illegally
constituted, and therefore cannot act at all. Under the law, the requirement is that
there be three bankers and three non-bankers on the Board; there are now five
bankers and one non-banker on the Board, including representatives from Bank of
Guam, Citibank, Citizens Security Bank, the GovGuam Employee Federal Credit
Union, and First Hawaiian Credit Corporation (wholly owned by the holding
company that owns First Hawaiian Bank), along with a representative from
Oceanic Lumber. Secondly, each of the bankers on the Board has an interest in
ATMs, and therefore a conflict of interest in this issue. Each should have recused
themselves from the vote on the issue, but none did. The vote should be deemed

invalid.

The passage of Bill 349 is very important for us in the local banking industry, as well as to the
people of Guam. It will confirm the legislative view that an ATM is a branch, and the law with
the two-branch limitation, which has been the pillar of the success of the local banking industry
during the last 23 years, will be reaffirmed. Bill 349 will preserve Guam’s legal treatment of
ATMs and branches as it has been practiced since the early 1970s; no change will be made. All
that will happen is that the Legislature will ratify the previous decision of the Banking Board and
the interpretation of existing law that the Attorney General issued in 1986. ’

It is also important to note what the success of the local banking industry means to us. It means
the uninterrupted payment of quarterly dividends for over 20 years to over 3,000 local
shareholders, the reinvestment of our profits locally, and substantial -contributions to our
government in the form of taxes. It means the livelihood of over 500 officers and staff of the
Bank and their families, and the continuation of the services that we provide to over 50,000
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customers. These are the people who will be affected by your decision regarding Bill 349, and
your decision is important to all of us.

There are other important matters relating to banking to be considered at this time, too. Under
the Interstate Banking and Branching Efficiency Act passed last year, we have until June 1%,
1997, to make up our minds about how to deal with the options it thrusts upon us. Among other
things, we must either opt out of the Act, closing our doors to branching from other U.S.
jurisdictions without our express consent, or opt in, allowing almost unlimited entry by outside
banks. If we do nothing, we opt in by default. However, we should clarify our current position
with regard to ATMs being branches now, then deal with the bigger issue of the Interstate
Banking and Branching Efficiency Act once we have thoroughly studied the impact this Act will
have on the local banking industry and our community as a whole.

Thank you for your time and interest in this matter. I hope that I can count on your assistance in
passing Bill 349, helping to preserve a more equitable environment for local banking institutions.

With Best ws, _

Anthony - Leon Guerrero
Presid ;_and CEO

Attachments
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August 16, 1995

Mr. Joseph T. Duenas
Director/Guam Banking Commissioner
Department of Revenue

and Taxation

378 Chalan San Antonio Street
Tamuning, Guam 96911

SUBJ: Testimony Regarding The Question Of Whether Hawaii's
Intra-Pacific Banking Law Meet  The Reciprocity
Requirements Of The Guam Banking Code And Whether
Automated Teller Machines Or Customer Bank Communication
Terminals Constitute Bank Branches

Dear Mr. Duenas:

Thank you very much for allowing us to offer our position on
a couple of banking issues which have once again come before this
body. I believe that you have been asked to issue a declaratory
ruling on two issues: ,

A. Whether Hawaii's 1993 banking reforms dealing with
"Intra-Pacific" reciprocity adequately meet the
reciprocity requirements of the Guam Banking Code; and,

B. Whether Automatic Teller Machines (ATMs) or Customer Bank
Communication Terminals (CBCTs) constitute bank branches
for regulatory purposes.

I said, "once again," because these same issues have been
brought out in the past with regular frequency, only to be
dismissed once a detailed review has been made and the relevant
issues have been clarified. 1In deliberating these issues, what is
of critical importance is that we all see the debate on a macro
perspective, as well as on reciprocal arrangements so that we are
all playing on a equal playing field and not just to focus on the
"Guam picture."”

We submit that Hawaii's "Intra-Pacific banks" statute not only
falls short of meeting the reciprocity requirements of the Guam
Banking Code, it is contrary to the intent of the Code and the
intent of the framers of our local laws. With regard to whether
ATMs constitute branches, this issue was already answered by an
Opinion of the Attorney General and further supported by a recent
Memorandum from the same Office. The Attorney General has
determined that bank owned ATMs are considered branches.
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We have solicited the opinions of our attorneys on these
matters, and their analyses (which have been forwarded to your
offices directly) are attached to this testimony for vyour
convenience and ready reference.

Reciprocity

There is a significant element of "equality" implied in the
term "reciprocity." The reciprocity provision of our Banking Code
requires that Guam-chartered banks be treated equally by the
respective States as their State-chartered banks are treated here,
and no less. There was no agreement to accept "perceived"
reciprocity; at least that was not the intention of our Senators
and Governor when our reciprocity law was enacted.

From both a National and a State perspective, we
territorially-chartered banks continue to run into enormous
problems with this reciprocity issue due to our "foreign bank"
classification.

Nationally, under the International Banking Act of 1978 (IBA),
all banks chartered in the territories and possessions of the U.S.
are classified as foreign banks, and are therefore subject. to
limitations on their business activities. This unhappy result
comes about because foreign banks are not regulated, and the U.S.
Congress wanted to create an environment which denied these
unregulated financial institutions any unfair advantage over
regulated U.S. banks. Unfortunately, the law fails to recognize
that many territorial banks (such as Bank of Guam and Citizens
Security Bank) are already regulated in the same way as U.S. banks
and, regardless to this fact, we were classified as a "foreign
bank" when the Act was passed.

Specifically in reference to branching under the 1IBA,
territorial banks can choose only one State as their "home" State
in entering the U.S. market. Any interstate branching from there
is subject to that home State's reciprocity agreements with the
target State. As discussed later, this condition will not change
even with the enactment of the Interstate Banking and Branching
Efficiency Act of 1994 (IBBEA). Consequently, our ability to branch
among the States is governed strictly by how we can maneuver under
the reciprocity 1laws of the various States, not by how their
reciprocity laws relate to us. '

To make things worse, some States have adopted this national
definition of foreign banks when they refer to banks chartered in
U.S. territories, as is the case of the State of Hawaii. Section
412:3-502 of the Hawaii Code provides, "[n]o foreign financial
institution shall receive deposits, lend money, or pay checks,
negotiable orders of withdrawal or share drafts from any principle
[principal] [sic] office, branch, agency, ATM or any other location
in this State (Hawaii) . . . " Guam chartered banks are considered

2



foreigm financial titutions under Hawalian (see §412:5A-300,
et. seq., of -:the Hawail Code). Because Guam banks are classified
in this manner, Guam banks are only authorized to establish a
representative office, accept deposits from non-U.S. citizens and
foreign nations and perform limited functions. Further, these
"privileges" are strictly limited to banks with world-wide assets
of at least $10 billion. Consequently, it appears, that while, on
one hand, the Hawaii's Intra-Pacific Banking laws allow Guam banks
into Hawaii, further Hawaii regulations, on the other hand,
severely limit its operation in the State of Hawaii. Is this
reciprocity? The "Intra-Pacific banks" reciprocity arrangement
appears designed to merely give an illusion of compliance with the
intent of our Banking Code.

This "foreign" classification under State and federal laws
places territorial banks at a major competitive disadvantage since
these laws severely limit our market area. To open our market
wider to these outside banks by allowing them additional branching
and ATM privileges would only serve to further exacerbate our
competitive disadvantage dilemma. Moreover, to allow this to
happen in an economic environment which is already tight (at best),
with the aggregate deposit base slowly shrinking in the past five-
to-seven years, would be unbearable.

In my view, if we are truly seeking equal treatment in the
territories, then I would suggest that we enact our own foreign
banking amendment and classify all non-territorial banks doing
business in Guam as foreign banks, limiting their activities and
opportunities here in the same way that we are limited in their

respective jurisdictions.

We have tried, with the help of our Washington Representative,
Congressman Underwood, to amend the IBA to exclude regulated
territorial banks from the "foreign bank" classification, but our
proposal was rejected last June 1994. As a result, our ability to
enter the market in Hawaii is not improved by their 1993 statute;
therefore, the supposed "reciprocity”" provided by that statute does
not exist. :

In summarizing this issue, I believe that the "Intra-Pacific"
reciprocity provisions of Hawaii law result in nothing favorable or
of value to Guam financial institutions, let alone the reciprocal
arrangement required to permit additional branching within Guam by
Hawaiian banking institutions. Therefore, I respectfully request
that this Board decline to render the requested declaratory ruling,
or, short of that, that a declaratory ruling be issued finding that
Hawaii's "Intra-Pacific bank" provisions do not constitute the type
of reciprocal arrangement required under Guam law.

Automatic Teller Machines as Branches

Before I proceed with the main points of my testimony on this
subject, I would like to point out that the Board's 1984 decision
regarding the Fort Sam Houston ATM authorization is irrelevant to
the issue at hand. Such decision addressed the establishment of

3



ATMs within a miljfary base: First Hawaiia request does not
involve: the insta@@tion of an ATM in a milf ry base. Guam's
banking laws with respect to branching in military bases are
generally inapplicable. All branching in the military bases are
subject to federal laws, not local laws. The Board merely served
the perfunctory role of approving an application which it had to
approve anyway.

Turning now to whether ATMs should be defined as branches, we
are faced with a much more straightforward issue. 1In its simplest
terms, the Board already sought and obtained an opinion on this
subject from the Attorney General back in 1986. Again recently,
the AG on April 21, 1995 (Ref.:DTR 95-0486), issued another
memorandum on the same subject which essentially confirms the
original AG's opinion. The conclusion in both instances was that
bank-owned ATMs are branches. Moreover, the Guam Legislature, who
had the power to enact legislation to correct the 1986 Attorney
General's opinion if they believed that it was contrary to their
mandate, have done nothing to overturn it. Because the Legislature
has not passed legislation overturning the Opinion, the legislature
has essentially adopted the Attorney General's interpretation. The
U.S. Court of Appeal, in Independent Banker's Assoc. of America v.
Smith, 534 F2nd 921, (DC Cir) cert denied 429 U.S. 862 (1976), also
believed that the Legislature has jurisdiction over branching
matters when it overturned the lower court's decision that CBCTs
were not branches. The Court stated that the ruling was contrary
to the legislative meaning of the National Bank Act.

In limiting the activity of State and national banks in Guam
by instituting the two-branch limitation, the Guam Legislature has
established their intent to control the branching activity of State
and National banks operating in Guam. The 1986 Attorney General's
opinion also indicates that it 1is the prerogative of the
Legislature, and not the Banking Board, to determine how this issue
should be addressed. However, 1if this Board is determined to
formulate a definition regarding whether ATMs are branches, it is
our position that it must adhere to the provisions of the
Administrative Adjudication Act. You must provide copies of the
proposed regulation to the public, publish notice of a public
hearing, accept input from the community, and then provide the
Governor with final proposed regulations. These will then have to
be put into Bill form and submitted to the Legislature for its

disposition.

While the Guam Banking Code does not specifically define the
terms "Branch" or "ATM", guidance in this regard is found in
federal banking laws. Almost without exception, federal banking
laws regulate ATMs and CBCTs as branches. The National Banking Act
[12 USC 36(j)], the Federal Deposit Insurance Act [Section 3(q)],
the Bank Holding Company Act [Section 1(0)(3)] and the
International Banking Act of 1978 [Section 1l(a)(3)] all treat ATMs
as branches. Language in these laws all center around the core
functions of a branch: receiving deposits, cashing checks and
lending money. Guam should be no different.



The Supreme Court has also ruled that the broad nature of the
definition of branch includes an ATM. They have affirmed that the
test for whether a facility is a branch is a two pronged test: 1)
does the facility fit the broad functional definition laid down by
Congress in the National Bank Act, that is are deposits received,
checks paid or money lent, and if so 2) does state law add any more
refinements to the definition. First National Bank in Plant City v
Dickinson, (CA FLA 1968) 400 F2nd 548, affirmed 90 § Ct 337, 396 US
122, 24 L Ed2d 312, reh'd denied. This Court, as well as numerous
other federal appellate courts, have all affirmed that the term
"branch" under the National Bank Act is to be construed broadly and
includes ATMs. Perhaps the seminal case, Indep. Bankers Assn v.
Smith, concluded that "branch" includes lesser bank agencies which
provide only some of the services available in the traditional
bank. The court went on to find that the term "branch" included

CBCTs.

The FDIC Statement of Policy titled "Application to Relocate
Main Office or Branch (Includes Remote Service Facilities)" notes
in Section A, "Federal appellate court decisions have determined
that the term "branch" includes remote service facilities. In
March 1979, the FDIC adopted regulations which reflect these
decisions and recognize remote service facilities as branches...".
FDIC Regulation 303.0(a)(23) defines remote service facility as "an
automated teller machine,... or other remote electronic facility
where deposits are received, checks paid, or money lent...".
Therefore, ATMs and CBCTs are considered branches under the FDI
Act, by case law and FDIC regulations.

Additionally, in our review of the States' designation of ATMs
as branches, we have gone beyond a simple tabulation of the '"vote"
among the States. We have looked into other characteristics of the
States' banking statutes to determine exactly why these differences
exist, and we have uncovered several facts that should interest
this Board. Among other things, we have discovered that one case
cited by First Hawaiian's attorney [State of Oklahoma v. Bank of
Oklahoma, 409 F.Supp. 71 (N.D. Okla. 1975)] supporting the idea
that ATMs are not branches was a lower-Court decision based upon
arguments which was subsequently discounted by higher Courts.

More importantly, we have obtained a recent survey, dated
December 31, 1993, from the Conference of Bank Supervisors that is
very enlightening. When the question of, "How many States and
Territories treat ATMs as branches?" is asked, the same conclusion
of the Banking Board is reached. That is only nine out of fifty-
three respondents (including Guam, Puerto Rico and the District of
Columbia) consider ATMs to be branches, while another three do so
under some circumstances. However, when the question, "How many
States and Territories allow out-of-state banks to establish ATMs
within their borders?" is solicited. The answer to this question
is quite different. According to the same survey, only five of the
fifty-three respondents allow the unconditional establishment of
ATMs by out-of-state banks within their jurisdiction; two more
allow such establishment, but treat the ATMs as branches. Another
nine of the fifty~three allow such establishment under certain
conditions: five of these require either reciprocity or active
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ity, three require that sh&glng with in-State-
chartered banks be permitted, and one, the State of Hawaii, allows
such establishment provided that these ATMs do not accept deposits.
The important point, though, is that thirty-three of the fifty-
three jurisdictions surveyed had an outright, absolute prohibition
against out-of-state banks establishing ATMs, even on the premises
of their "brick-and-mortar" facilities. The bottom line is that
in most of those States that do allow out-of-state bank entry,
other mechanisms are 1in place to protect 1locally-chartered
institutions from unlimited outside competition. For vyour
reference, I have attached a summary of the 1993 survey results to
this testimony.

The Attorney General of Guam has declared that bank-owned ATMs
are branches. But some still contend that, in this age of
electronic networking, ATMs are no longer bank-specific especially
with the ever-changing character of banking, particularly with
reference to the advances in electronic technology such as on- and
off-line point-of-sale systems, credit cards, telephone bill-paying
systems, and universal-access ATM networks. While this argument
may be true to some degree, one point must be made clear: ATMs
accept deposits from customers of the institution owning the ATM.
This is an essential function of a branch and is specifically what
makes an ATM a branch. Moreover, ATMs perform other traditional
branch functions such as facilitating the credit process by
releasing funds through automatic overdraft facilities and other
lines of credit. -

The costs of installing and servicing an ATM are borne by the
bank that owns it. The bank owning the ATM predominantly labels the
machine so customers can identify their bank. When more than one
bank is tied into an ATM through a network, the owning bank
receives fees from other banks' customers through an inter-bank
settlement agreement, and these agreements are very specific as to
the rights and responsibilities of each party involved. It is our
understanding that even the State of Hawaii considers ATMs to be
bank-specific. Furthermore, every time we seek to install another
ATM, we must first notify this Board and the Federal Deposit
Insurance Corporation of our intent. No matter how you look at it,
every ATM is directly associated with a specific bank unless, as
the recent AG's memorandum suggests, the ATM is a part of a third
party shared network and is not owned by any specific bank.

Another matter that is related to this issue is consumer
convenience. It is our position that this objective within the
banking industry in Guam is already being accomplished by Bank of
Guam's system of twenty-six ATMs and Guam Savings and Loan’s 4 ATMs
around the island, along with those surreptitiously installed by
Bank of Hawaii's sister corporation, First Savings and Loan (11
ATMs), CitiBank (2 ATMs), First Hawaiian Bank (3 ATMs), Bank of
Hawaii (3 ATMs), Navy Federal Credit Union (1 ATM) and Pentagon
Federal Credit Union (2 ATMs). This comprises a grand total of 52
ATMs which service the island of Guam, along with 40 brick-and-
mortar depository institutions. We also believe . that another
locally-owned financial institution is contemplating establishing
additional ATMs. Other banks' customers have access to our Pacific
Express ATMs as well as First Savings and Loan’s ATMs because of
our affiliations with Cirrus, EDS, Star, JCB, AFFN and the Exchange
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Network. The co ience of the community as whole in terms of
ATM access is met whether specific individuals bank with us or with
one of our competitors.

In summary, the Attorney General has opined that ATMs are
branches, which was recently confirmed by a new AG's "informational
memorandum." The entire issue is a legislative prerogative in any
case, and may not be within the direct purview of this Board.
While Guam's law is silent on the ATM query, Federal laws all
consider ATMs as branches. Additionally, ATMs perform functions
that are traditionally the role of a bank branch. While many of
the States' laws are silent as to whether ATMs are branches, most
States prohibit outside banks from establishing them within their
boundaries under any circumstances. ATMs are bank-specific in
terms of regulatory authority, ownership rights and income
generation, as well as some of the functions that the machines can
perform only for customers of the owning bank. Finally, the
convenience of the community is already being accommodated by the
existing ATM networks in Guam. With this in mind, we see no
compelling need to change the current definition of ATMs as

branches.

Other Considerations

I believe that it is the role of this Board to protect the
financial interests of the people of Guam, including bank
depositors and equity shareholders, and that in order to do so, it
is this Board's responsibility to ensure the safety and soundness
of the local banking industry. Bank of Guam presently has some
42,000 depositors in Guam holding some 50,000 accounts, and more
than 3,000 shareholders, over 95% of whom reside in Guam. The Bank
has already invested well over a million dollars in its ATM
operations and continues to devote thousands of dollars to
upgrading and improving those operations. The Bank has been able
to invest this large amount of money into its ATM program because
of the protection provided under the banking code. The proposed
amendment, though, jeopardizes the investment of the Bank. Future
investments in ATMs may not be economically feasible if the
definition of branch is changed as suggested. More importantly,
this change in the interpretation of the law would affect the
investments of the Bank's 3,000-plus shareholders. A major reason
that the price of Bank of Guam stock is very strong is because of
the inherent protection of 1local banks embodied in the law.
Without this protection, stock prices may suffer.

Along this same line, the issue of convenience was discussed
earlier. However, customer convenience should not be the deciding
factor to expand the definition of a branch to include ATMs or
CBCTs. Permitting large mainland (foreign) banks, which have much
larger capital bases, to proliferate on the island with ATMs would
dilute the deposit base of locally-owned banks in favor of such
large banks. Without the deposit base of the local community,
local banks could not survive. The limitation of branch banking by
non-local banks in the banking code was enacted to protect the
local banking industry. The proposed change might improve customer
convenience marginally, but at the cost of the local banking
industry.



Protecting safety and soundness o he local banking
industry should be a major concern of the Banking Board. The above
examples indicate why this is so. Consequently, the Board must
take an aggressive approach to preserve and defend local financial
institutions and local investments by quashing any attempt by non-
Guam banks to expand their banking influence here.

As is clear from many aspects of the structure of our legal
and political systems, the interests of the people of a locality
are best understood and best accommodated by people who live within
the 1locality's boundaries and have a vested interest in the
economic vitality of their communities. It should also be clear
that financial institutions rooted within a community are more
likely to reinvest profits within that community rather than
expatriating them to other communities. This is why we have a dual
banking system within the United States, a system which is designed
to ensure that the financial interests of the people in a community
can be met by financial institutions that are most sensitive to the
needs of that community.

Nevertheless, as mentioned earlier, Guam's banking laws are
considered to be among the most liberal in the nation when it comes
to allowing entry by outside financial institutions. With the
exception of the two-branch restriction, we already grant unlimited
access to our markets by banks that have no interest other than
extracting profits from the people of Guam. Our reciprocity law
goes even further, removing the two-branch rule for banks from any
jurisdiction which permits Guam banks to have equal access to their
markets. The purpose of this reciprocity law is to give other
jurisdictions an incentive to allow Guam’s financial industry a
chance to thrive and grow in their markets.

Guam's laws appear even more liberal when viewed in the
broader context of how our local institutions are treated by State
and federal laws. Banks chartered in Guam are chartered in a U.S.
territory, engage in transactions in the U.S. financial system, are
regulated by the U.S. government, and yet are considered foreign
under U.S. and State laws. Collectively, the several limitations
imposed upon Guam banks by the States and the national government
place us at an extreme competitive disadvantage. Because of this,
both our activities and our opportunities are limited; we are not
treated equally under the law. Our competitors from the States are
larger banks in larger markets with access to U.S. capital markets;
we are smaller banks in a relatively tiny market, and as a foreign
corporation, the tax treatment of our dividends effectively
precludes our access to U.S. capital markets. Outside banks can
enter our markets with virtually no obstacles; we are often
expressly excluded from their markets, inclusive of providing the
services of our ATMs, but if we do enter, our status as a foreign
bank sharply curtails the scope of our operations there. The types
of transactions in which we can engage are restricted. They are
gnawing into our market, taking a substantial market share and
threatening to eradicate us entirely, while we can't even begin to
expand into their markets. As a result, the markets available to
us are severely limited.



Further, the ket here has been shrin , as evidenced by
the departure of Bank of America, Bank of the Orient and the Chase
Manhattan Bank and the recent receivership of the NavMar Federal
Credit Union. Now may not be the time to stimulate entry into the
market that would further threaten the safety and soundness of all
financial institutions in Guam. -

I believe that it is this Board's responsibility to consider
and understand these factors in order to uphold the interests of
our community and the intent of our laws. Further opening our
markets to Hawaiian banks because of a presumed '"reciprocity”
provision in their law would be against the interests of our
community and the intent of our existing laws. The unfettered
branching through the vehicle of ATMs that could occur if this
Board's definition of ATMs as branches is changed could totally
undermine the integrity of our local banking institutions, leaving
Guam at great financial and economic risk from now on.

You will note that I discuss outside banks' competitive
advantages on Guam, rather than any competitive disadvantages. We
at Bank of Guam, along with our colleagues at Citizens Security
Bank, are the ones at a disadvantage. In my view, Guam's open
banking law is already far too liberal with regard to State- and
nationally-chartered banks, since it imposes no formidable
obstacles to or deferential restrictions on any outside bank
wishing to establish operations here. The fact that Guam-chartered
banks will never have sufficient resources to compete with much
larger banks from the States even in this market certainly dictates
against Guam opening its doors further to the acquisition of or
competition with its 1local financial institutions by outside
concerns. However, now that the issue is being raised, I would
like to point out that Guam-chartered financial institutions have
matured considerably since the matter of non-Guam-chartered bank
branching was last addressed by our Legislature. We no longer face
the shortages of financial capital for the support of economic
development that we once did. We can now provide the same type of
world-class services as the outside banks. Through our
correspondent relationships, we can secure virtually unlimited
financing, as needed, for whatever viable project comes along.
Perhaps we should now take our cue from Hawaii and make our out-of-
state branching laws less liberal.

Interstate Bankinq'and Branching Efficiency Act of 1994 (Act)

Under the Act passed last year, we have until June 1“, 1997,
to decide how Guam must deal with the options it thrusts upon us.
Among other things, we must either opt out of the Act, closing our
doors to branching from other U.S. jurisdictions without our
express consent, or opt in, allowing almost unlimited entry by
outside banks. If we do nothing, we opt in by default.

Unfortunately, the Act, the International Banking Act, along
with other laws affecting banking in Guam, is strongly biased
against banks in the territories. Moreover, wnat is Hawaii
intending to do in response to this law? I would be willing to
speculate that the State of Hawaii will opt out of the Act for the
very same reason that it instituted the illusory "reciprocity"
under its "Intra-Pacific bank" statute referenced above. Be aware
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that if Hawaii takes this route, it would cause extreme hardship to
Guam chartered banks that chose Hawaii as its home state.- Because
of Hawaii has taken a protectionist posture, those Guam banks,
effectively, can not branch beyond Hawaii.

Due to such considerations, I further suggest to hold in
abeyance all policy decisions by this Board until the impact of
Interstate Branching in Guam, through the Act, is thoroughly
studied and we decide as a community what we should do in view of
how we are being treated under the national regulatory regime and,
more directly related to this testimony, by the regqulatory regime

of the State of Hawaii. I encourage each of you, Mr. Commissioner

and our Banking Board members, to devote your energies to this
larger matter.

I hope that my comments here will be o to you in your

deliberations.
Anthony A/ [Le Guerrero

PreSsident and
Chief Executive Officer

AALG/1td

atmtestd.doc
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Exhudpid

Can Q:-of State

2 A rms Bar[ litablish
Bra..ches? Remarks ~iMs? Remarks
Alabama No Yes
Alaska .4 No Information Not Available
Arizona information Not Available Cash Dispensers QK.
Arkansas No !
California
Colorado No
Connecticut No Conditional IWith active reciprocity.
Delaware Yes
District of Columbia |Information Not Available
Florida No
Georgia No Yes
Guam Conditional With reciprocity.
Hawaii No Conditional No deposits accepted.
Idaho No
Hllinois No
Indiana No
lowa No f
Kansas No Conditional With reciprocity.
Kentucky information Not Available Yes
Lousiana € Yes But ATM is a branch.
Maine No
Maryland No Yes
No mobile ATMs or ATMs in
Massachusetts Sometimes gambling establishments. Conditional With reciprocity.
Michigan Sometimes May be available for sharing.
Minnesota No
Mississippi © Yes But ATM is a branch.
Missouri information Not Available
Montana No
Jointly with a State-
Nebraska No Conditional chartered institution.
Nevada information Not Available
New Hampshire No i}
New Jersey BY.e
New Mexico €S
Only if for Home Office
New York Sometimes protection or CRA purposes. Conditional If sharing is permitted.
North Carolina No o
North Dakota No -
Ohio
Oklahoma No
Oregon No Conditional With reciprocity.
Pennsylvania Information Not Available Yes
Puerto Rico No
Rhode Island No Information Not Available
South Carolina No Information Not Available
South Dakota No Information Not Available
Tennessee
Texas No
Jointly with a State-
Utah No Conditionat chartered institution.
Vermont
Virginia Information Not Available
Legislation to approve
) pending as of
Washington No December 31, 1993,
West Virginia No
Wisconsin No
Wyoming No

8

Note: Arizona and Hawaii appear to treat out-of-State ATMs the same.

Information from a survey conducted by the Conference of State Bank Supervisors, as of December 31, 1993,
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BEFORE THE BANKING BOARD OF GUAM
StafEment of Joaquin C. Arriola
August 16, 1995
LEGISLATIVE POWER-NONDELEGATION DOCTRINE

The Banking Commissioner has postulated that the Banking Board has the legal and
valid power to declare that ATMs are not "branch banking" notwithstanding §30900 of the
Banking Code which limits "state or national banks" (Hawaii refers to them as "foreign" banks)
to two (2) branches. In support thereof, the Banking Commissioner cites Section 30012(2) of
the Banking Code which provides that the Board has the power to "Implement by regulation
any provision of this Title, and to define any term not defined in this Title."

Insofar as the issue of ATMs'is concerned, Section 30012(2) of the Banking Code is an
impermissible delegation of power, and therefore void.

The legislative power and authority of Guam shall be vested in
a legislature. . .
Title 48, §1423, United States Code.
The legislative power of Guam shall extend to all subjects of
legislation of local application . . .
‘Title 48, §1423a, United States Code

A cardinal and fundamental principle of the American constitutional system is the
separation of the poWers of government-the legislative, the executive, and the judicial. Each
is separate from the others. Q'Donochue v, United States, (1933) 289 U. S. 516, 77 L. Ed.
1356, 53 S. Ct. 740.

The legislature makes the laws; the executive executes such laws; and the judiciary

interprets or construes such laws. Wayman v, Southard, (1825) 23 U.S. 1, 6 L. Ed. 253



The legislative power has been described generally as being the
power to make, alter, and repeal laws. [t has also been said that
the essential of the ‘legislative function is the determination of
the legislative policy and its formulation and promulgation as a
defined and binding rule of conduct, . . .

16 Am. Jur. 2d 849; Yakus v, United States, (1944) 321 U. S.
414, 88 L. Ed. 834, 64 S. Ct. 660.

. . . there can be no legislation by either the courts or the
executive branch of government.
16 Am. Jur. 2d 849

The executive cannot discharge the functions of the legislature in
any manner by so acting in his official capacity that his conduct
is tantamount to a repeal, enactment, variance, or enlargement
of legislation. Similarly, since the whole legislative power is
assigned to the legislative department of the government, the
general rule is that there exists no power in the executive
department to suspend the operation of statutes.

16 Am. Jur. 2d 822.

The power to make the laws for this State is a sovereign power
vested in the legislature. "On common-law principles, as well as
by settled constitutional law, it is a power which cannot be
delegated to another body, authority or person." "(citation
omitted)" In Hill v, Relyea, 34 lll.2d 552, at 555, 216 N.E.2d
795, at 797, this court summarized its holdings on the subject of
delegation of legislative authority as follows:

There is a distinction between the delegation of true
legislative power and the delegation to a subordinate of
authority to execute the law. [Citation omitted.] The
former involves a discretion as to what the law shall be:
the latter is merely an authority or discretion as to its
execution, to be exercised under and in pursuance of the
law. [Citations omitted.] It is an established rule that the
General Assembly cannot delegate its general legislative
power to determine what the law shall be. . .

This court has also stated that the legislature in delegating to an
administrative agency the performance of certain functions may
not invest that agency with arbitrary powers. (citations omitted)
The legislature cannot vest an administrative agency with the
power .in its absolute and unguided discretion to apply or
withhold the application of the law or to say to whom a law shall
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or shall not be applicable. (1 Am.Jur.2d, Administrative Law,
sec. 108.) "Should a statute clothe an administrative officer with
the discretion as to' the administration of the statute and also
clothe him with the right to determine what the law is, or give to
him the opportunity to apply it to one and not apply it to another
in like circumstances, either would constitute an unlawful
delegation of legislative power. (citation omitted)

People v, Tibbitts, (1973) 56 [ll. 2d 56, 305 N.E. 152, 155.

The prohibition against delegation of legislative power "'[requires
that the basic policy choices involved in "legislative power"
actually be made by the Legislature as constitutionally
mandated,'" (citations omitted) This doctrine serves two
mterrelated purposes First, it seeks to msure thatibagm_p_qhg

officials. (citations omitted) Second. it seeks to protect against
the arbitrary exercise of unnecessary and uncontrolled
discretionary power. (citations omitted) (Emphasis added)

Wm. Penn Parking Garage, Inc. v, City of Pittsburgh, (1975) 464
Pa. 168, 346 A 2d %69 291.

Thus, legislative power may not be delegated, but if there is a "delegation" of power,
such delegation "must always prescribe the standards that are to govern the administrative
agency. . ." itamlmﬁ\LIel.MLQLkﬁLs_EedﬂaIﬁ[LQiMu (1949) 66 A. 2d 616, 625

Even when standards are reasonably clear, some court holds them bad. See City
Saginaw_vs. Budd, (1968) 381 Mich. 173, 160 N.W. 2d 906, 908, where an ordinance
provided: Alyl buildings or structures which are structurally unsafe . . . of which constitute a
fire hazard, or are otherwise dangerous to human life . . . by reasonr of inadequate
maintenance, dilapidation . . . are hereby declared to be public nuisances and shall be abated
by alteration, repair, rehabilitation, demolition or removal . . . " A chief inspector ordered
demolition of a house, but the Court held: "There was an improper delegation of authority

without definable standards." -



In Chicago vs. Pennsylvania R. Co,, (1968) 41 Ill. 2d 245, 242, N.W. 2d 152, a statute

prohibited signs or billboards on any state highway" other than as may be directed by the ;
authority having jurisdiction over such highway." The City of Chicago had such authority.
The court held the delegation invalid because of lack of standards.

Because there are no standards established by the Guam Legislature, the "politically
responsible" *branch of the Government of Guam, any aﬁempt by the Banking Board or the
Banking Commissioner to expand or increase the facilities of state or national banks (foreign
banks to Hawaiians) by way of branches or ATMS, must fail. Moreover, any declaration by
an administrative agency of the Government of Guam that ATMs are not branches will
constitute the "arbitrary exercise of unnecessary and uncontrolled discretionary power"* and

more importantly, will violate the spirit and letter of Section 30900 of the Banking Code.

* Wm, Penn Parking Garage, Inc,, Supra

sac\noondelegation.doc
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Law Offices
L] *
Arriola, Cowan & Arriola
Joaquin C. Arriola 259 Martyr Street, Suite 201 Telephone:(671) 477-9730/3
Mark E. Cowan C & A Building Telecopier: (671)477-9734
Anita P. Arriola Post Office Box X
Joaquin C. Arriola, Jr. Agana, Guam 96910

August 17, 1995

Hon. joseph T. Duenas

Banking Commissioner
Department of Revenue Taxation
Government of Guam

378 Chalan San Antonio
Tamuning, Guam 96911

Re: Adjudication'- ATMs

Pursuant to the Board's request, | submit my written Memorandum of Law concerning
the absence of Rules and Regulations, Composition of the Board Bias, and wasted efforts. |
ask that my letter to you dated April 18, 1995, and another letter from Mr. Cowan of this office
dated a few days earlier, be made a part of these proceedings and copies be made available
to each Board Member.

| thank you for your courtesy and gentlemanly manner in conducting the affairs of the
Banking Board.

QUIN C. ARRIOLA

HAUSERS\SSACADJUDICA.LTR
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TO: BANKING BOARD, GOVERNMENT OF GUAM

RE:  ADMINISTRATIVE ADJUDICATION ACT (ATMs)

ABSENT RULES AND REGULATIONS, THE ABANKING BOARD IS WITHOU
AUTHORITY TO CONDUCT ADJUDICATION HEARINGS.
Section 24200, Government Code, reads:
"§24200 Legislative Intent. It is the intent of the Legislature to establish
uniform method of making, adopting, promulgating, filing and publishing rule
by all agencies of this Territory, to permit public participation therein an
provide‘a method of making rules readily accessible to the public. It is nc
intende(; to give to any agency any additional rule-making power or authorit
and no additional or new power or authority to make or adopt rules is given t
any agency by this Act."
Section 24202, Government Code, provides:
"§24202. Same: Circulation and Filing. It shall be the duty of every agenc
which may have been or hereafter may be clothed with or given any power o
authority to make, adopt, promulgate or enforces rules to:
A. Prepare said rules in a form approved by the Attorney General or othe
legal counsel of the agency and where required by law, approved by the
Governor, and which will conform to a standard system or code of rule:
adopted by the legislative Secretafy for guidance of all agencies.’

(Emphasis Added)
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Section 24002, Government Code, reads: )
"§24002. Agency. The word 'agency' whenever used in this Title shall mear
and include any board, commission, department, division, bureau or officer o
the territory of Guam authorized by law to make rules o; to adjudicate
contested cases. It is the intent that no board, commission, department
division, bureau or officer be excluded from the provisions of this Title, excep
those in the legislative and judicial branches."
"§96. Duty to Make
Under some statutory provisions a public administrative body has the
dyty of making rules and regulations in order to carry out the details
o; the enactment.
Under some statutory provisions, a public administrative body has the
duty of making rules and regulations in order to carry out the details of
the enactment. Whether it is mandatory on a public administrative body
to adopt regulations with respect to certain matters depends on the
intent of the legislature as expressed in the statute, and, under some
statutes, before such a body may take action with respect to certain
matters, it may be necessary for it to adopt rules and regulations with

respect to such matters." (Emphasis Added)

73 C.).S. 417
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Under Section 24202, supra, it is "mandatory" upon the Banking Board to adopt rule
and regulations. A copy of the Administrative Rules and Regulations, Government of Guan
is attached, showing that no Rules have ever been adopted or promulgated by the Bankin
Board.

It is submitted that the Banking Board is without authority to adjudicate the issue ¢
ATMs, or any other issue which is within their jurisdiction, unless Rules & Regulations a

mandated by statute, is adopted.

The COMPOSITION OF BANKING BOARD IS ILLEGAL.

Section 30011 ;>f the Banking Code reads:

"§30011. Banking Board. (a) There is hereby established in the Division, a Banking

Board which shall consist of seven (7) members including the Commissioner o

Banking who shall be Chairman.

(b) There shall be at least three (3) members who are executive officers of banks, . .

and at |east three (3) members who are not directors, trustees, officers, employees o

stockholders of any bank, . . ." (Emphasis added).

According to a list provided counsel containing the names of the Banking Boarc
Members only one (1) is not an "employee" of a bank.

The term "bank" is defined as "any person doing a banking business whether subject

to the laws of this or any other jurisdiction." Section 30061 , Banking Code.
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The term "banking" is defined in Black's Law Dictionary, 5th Edition, as "Th

business of banking, as defined by law and custom, consists . . . in receivin
deposits payable on demand; . . . making loans of money on collatera
security; . . . negotiating loans, . . ."

Certainly a Credit Union, like the vaernment Employees Guam Federal Credit Uniot
is such a bank by definition noted above. | am informed that Miss Lou Torre, Board member
is an employee or an officer of such Union.

Upon information and belief, First Hawaiian Credit Corp, is a sister corporation of Firs
Hawaiian Bank, the applicant in these proceedings, being subsidiaries of a bank holding
company. Mrs. Laura Lynn Dacanay is an officer or employee of First Hawaiian Credit
Corporation and should be disqualified as a member of the Board. Perhaps not the letter, but
the spirit of the law should disqualify her.

We have seven (7) members of the Banking Board—a full Board—only one of whom is
"not an officer, director, trusteé, employee or stockholder" of any "bank”. Such a composition
is clearly a violation of the law which requires at least three (3) members who are not affiliated

with "banks", and thus, the Board as presently composed, is illegal.

"ADMINISTRATIVE AGENCIES MUST CONDUCT 'FAIR TRIALS'
(CONFLICT OF INTEREST-BIASED)

Section 30011(e), Banking Code provides:

"(e) .". . No member shall participate in a proceeding before the Board to which
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~ any corporation, partnership or unincorporated association of which he is
was at any time in the preceding twelve (12) months a director, officer, partne
employee, member, or a stockholder is a party . . ."

The Banking Commissioner recognized the predicament of certain Board Member
when he issued his Notice dated July 24, 1995, to the Board Members, cautioning them abor
this provision of the Banking Code. To quote the Banking Commissioner: "The integrity «
the Board is imperative." | concur!

Present and on record at the Board Hearing on Wednesday, August 16, 1995, wer
bank officials, savings & loans officials, Credit Union officials, and even a finance compan
(if not a "bank"), namely, First Hawaiian Credit Corp. Every one of them had an interest in th
proceedings; everyonie of them had a vested interest in the outcome of the adjudicatio
hearing. The lines were drawn: the locals urged the Banking Board to deny First Hawaiian'
application. The foreigners argued in support. As noted above, only one member of th
Board can claim that her company or corporation is not a "party" to the proceedings.

The Supreme Court of the United States "recognized that administrative agencies mus
conduct 'fair trials'". Adm. Law,b Hornbook Series, Aman & Mayton; Withrow v, Larkin, (1975
421 U.S. 35, 95 S. Ct. 1456, 43 L. Ed. 2d 712,

A prejudgment or point of view about a question of law or policy may be ground fo
disqualification. Davis, Adm. Law Treaties, 2nd Ed. Vol. 3, P. 371, §19:1. The Bankin;
Commissioner has on numerous occasion, publicly, held that ATMs are not "bfanches", ever

urging his fellow Board Members to go along. ". .. The line is drawn between an advance



- AGANA. GUAM 96910

ARRIOLA, COWAN &

13

commitment about the facts and some previous knowledge of the facts . .." Davis, supra j
383 §19.4. :Fhe Banking Commissioner fits into the former category, for not only did he knoy
of the facts (concerning ATMes), but he has committed in advance, to support the Applicatio
of First Hawaiian. Accordingly, the Banking Commissioner should disqualify himself from an
participation in these proceedings. In support thereof, reference is made to Cinderalla Caree
and Finishing Schools, Inc. v. FTC (DC, 1970), 425 F. 2d 583 and American Cyanamid Cc¢
v, FTC (CCA®6, 1966), 363 F. 2d 757.

AN EXERCISE IN FUTILITY

Assuming (and }t seems to be a foregone conclusion) that the Banking Board define:
ATMEs as not "Branches"”, such a ruling or decision must be submitted to the Governor, who
if he approves, shall transmit to the Legislature in the form of a bill for "adoption, amendment
modification, or rejection by the Legislature;" P.L. 22-96 (copy attached).

A bill to define "branch banking" to include ATMs, has been introduced in the
Legislature, Bill 349 (PDN erroneously reported it has not been introduced; a Bill does no
have a number unless introduced). In due time, the Committee fo which it is referred will
conduct public hearings and thereafter submit its report to the whole legislative body for theit
consideration.

Thus, the proceedings conducted by the Banking Board and any future proceedings is

a waste of time, money and effort. The Banking Board may be well-advised to spend such
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time formulating its Rules and Regulations as mandated by statute.
Attached also is a copy of 5 GCA §9107, defining "Rule".

Respectfully submitted this J 7 day of August, 1995.

ARRIOLA, COWAN, & ARRIOLA

jyjoaquin C. Arriola

~

{Note: The Administrative Adjudication Act (Government Code §24000, et seq.)
is codified in Title 5 Guam Code Annotated, §9100, et seq.)
BOARD.PRCEDURES
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Guam IPuings

““Where Others Put Branches We J,PIzzce Roots”’

AUGUST 16, 1995

MEMBERS

GUAM BANKING COMMISSION

DEPARTMENT OF REVENUE AND TAXATION
378 CHALAN SAN ANTONIO

TAMUNING, GUAM 96911

DEAR BANKING COMMISSIONERS:

ON JUNE 29, 1995 I WROTE TO YOU IN MY ROLE AS CHAIRMAN GUAM BANKS
AND FINANCIAL GROUP, LTD. ON THE ISSUE OF AUTOMATED TELLER
MACHINES (ATM’S) AND BRANCH BANKING.

WE RECEIVED NO RESPONSE.

TODAY I WRITE AS PRESIDENT AND CEO OF GUAM SAVINGS AND LOAN
ASSOCIATION, GUAM’S ONLY LOCAL SAVINGS ASSOCIATION.

IT IS OUR UNDERSTANDING THE BOARD IS AGAIN CONSIDERING THE ISSUE
OF WHETHER ATM’S SHOULD BE CONSIDERED BANK BRANCHES.

THE ISSUE IS BEING ADVANCED PRIMARILY BY REPRESENTATIVES OF OFF-
ISLAND BANKS. THEY PREFACE THEIR DESIRE TO HAVE ATM’S
DECLASSIFIED AS BANK BRANCHES BY CALLS THAT GUAM BASED FINANCIAL
INSTITUTIONS HAVE A COMPETITIVE ADVANTAGE.

THEY ARE CORRECT, IN THE SAME MANNER, FOR INSTANCE, IN WHICH
HAWAII BANKS HAVE A COMPETITIVE ADVANTAGE OVER GUAM BANKS COMING
INTO HAWAII, WHICH HAWAII DISCOURAGES.

IN FACT GUAM HAS ONE OF THE MOST LIBERAL BANKING LAWS IN AMERICA
FOR ALLOWING FOREIGN BANK ENTRY, I.E., COMPETITION.

HYPOCRISY OF NON-COMPETITIVE ARGUMENT

WHILE THE OFF-ISLAND BANKS RAIL AGAINST BANK OF GUAM, CITIZENS
SECURITY BANK AND GUAM SAVINGS, THEY ACTIVELY ADVANCE
NONCOMPETITION AS FOLLOWS:

NAVMAR CREDIT UNION THE GUAM BANKERS ASSOCIATION, AN
ASSOCIATION WHICH INCLUDES ALL FDIC INSURED INSTITUTIONS IN
GUAM, INCLUDING HAWAII, CALIFORNIA AND NEW YORK BASED BANKS,
HAS VOTED TO PROTEST THE RECENT EXPANSION OF ELIGIBLE
MEMBERSHIP BY NAVMAR CREDIT UNION.

THROUGH THE GUAM BANKERS ASSOCIATION, THE SAME OFF-ISLAND

BANKS WHICH INSIST CURRENT ATM LAWS ARE UNCOMPETITIVE WILL
TRANSMIT A LETTER THIS WEEK TO THE COMMISSIONER OF BANKING
ASKING HIM TO RULE IN A MANNER WHICH LIMIT THE ABILITY OF

NAVMAR CREDIT UNION TO ATTRACT NEW CUSTOMERS.

P.O. Box 2888 Agana, Guam 96910 Telephone: (671) 472-8160 Telecopier: (671) 477-1483
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THIS ACTION THE OFF-ISLAND BANKS REQUEST WOULD MAKE NAVMAR
CREDIT UNION LESS COMPETITIVE.

WHERE IS THEIR SPIRIT OF OPEN COMPETITION IN THIS CASE?

UNWILLINGNESS OF OFF-ISLAND BANKS TO ALLOW HONGKONG BANK,
METROPOLITAN BANK AND FIRST COMMERCIAL BANK TO RECEIVE
DEPOSITS THE FDIC-INSURED, OFF-ISLAND MEMBERS OF THE GUAM
BANKERS ASSOCIATION OPPOSE THE EXPANSION OF DEPOSIT TAKING
ABILITY BY NON-FDIC INSURED BANKS, SUCH AS HONGKONG BANK,
METROPOLITAN BANK AND FIRST COMMERCIAL BANK.

WHERE DID THEIR SPIRIT OF OPEN COMPETITION VANISH TO THIS
TIME?

HOW EASY IT IS NOT FOR -A GUAM BANK TO DO BUSINESS IN HAWAII

IN 1994 GUAM SAVINGS WROTE TO THE BANKING COMMISSION FOR THE
STATE OF HAWAII REQUESTING A BANKING LICENSE APPLICATION,
EXPRESSING OUR INTEREST TO DO BUSINESS IN HAWAII AS A BRANCH OF
GUAM SAVINGS.

WE RECEIVED NO RESPONSE FOR NEARLY THREE MONTHS AT WHICH TIME WE
PICKED UP THE PHONE AND CALLED.

THE HAWAII BANKING COMMISSIONER’S OFFICE TOLD US THEY "LOST" OUR
LETTER AND ASKED US TO RESEND IT TO THEM.

WE ASKED. THEM AT THAT POINT IF IT IS POSSIBLE FOR GUAM SAVINGS TO
BE GRANTED A LICENSE ASSUMING WE MET ALL FINANCIAL CAPITAL
PREREQUISITES FOR HAWAII. 1IN OTHER WORDS, WE ASKED THE HAWAII
BANKING COMMISSION, WOULD A BANK FROM GUAM BE ALLOWED TO DO
BUSINESS IN HAWAII?

THE HAWAII BANKING COMMISSION TOLD US TO SUBMIT OUR APPLICATION
AND THE APPLICATION FEE BEFORE THEY WOULD TELL US WHETHER OR NOT
A GUAM FINANCIAL INSTITUTION CAN DO BUSINESS IN GUAM.

FROM THE VERY START THE STATE OF HAWAII'S BANKING COMMISSION
ATTEMPTED TO SLOW DOWN AND DISCOURAGE AN ATTEMPT BY A GUAM BASED
FINANCIAL INSTITUTION FROM DOING BUSINESS IN HAWATI.

AND IT WORKED.

WHILE OFF-ISLAND BANKS CLAIM GUAM'S BANKING LAWS ARE
UNCOMPETITIVE AND THEY ASK GUAM'S BANKING COMMISSION TO ADVANCE
THEIR AGENDA, HAWAII'S BANKING COMMISSION THWARTED THE ENTRANCE
OF A GUAM BANK INTO HAWAII.
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POSITION FOR GUAM ON THE FEDFERAL HOME LOAN BANK OF SEATTLE BOARD
OF DIRECTORS ACTIVELY OPPOSED BY HAWAII BASED, OFF-ISLAND BANK
THE FEDERAL HOME LOAN BANK SYSTEM IS DIVIDED INTO 12 BANKS. EACH
BANK HAS A BOARD OF DIRECTORS COMPRISED OF A REPRESENTATIVE FROM
EACH OF ITS MEMBER STATES.

HOWEVER, GUAM AND THE VIRGIN ISLANDS HAVE NOT BEEN PROVIDED A
SEAT ON THE BOARD OF DIRECTORS, THOUGH PUERTO RICO AND THE
DISTRICT OF COLUMBIA HAVE SEATS ON THEIR -RESPECTIVE BOARDS.

HAWAII REPRESENTS GUAM ON THE FEDERAL HOME LOAN BANK OF SEATTLE
BOARD OF DIRECTORS.

GUAM SAVINGS HAS SOUGHT THE EXTENSION OF A SEAT TO GUAM SINCE
1993.

IN 1994 WE WERE TOLD BY THE FEDERAL HOME LOAN BANK OF SEATTLE
THAT GUAM AND THE VIRGIN ISLANDS COULD RECEIVE A SEAT ON THE
FEDERAL HOME LOAN BANK BOARD OF DIRECTORS ONLY THROUGH
LEGISLATION IN THE UNITED STATES CONGRESS.

GUAM’S CONGRESSMAN ROBERT UNDERWOOD INTRODUCED THE NECESSARY
LEGISLATION IN 1994 AND AGAIN IN 1995.

CONGRESSMAN UNDERWOOD'S BILL TO ALLOW GUAM TO HAVE EQUAL
REPRESENTATION ON THE FEDERAL HOME LOAN BANK BOARD OF DIRECTORS
WAS MAKING PROGRESS TOWARDS PASSAGE UNTIL THIS JUNE WHEN THE BILL
WAS OPPOSED BY THE FEDERAL HOME LOAN BANK OF SEATTLE.

TO OUR SURPRISE AND DISAPPOINTMENT, WE DISCOVERED THAT ONE OF THE
OPPONENTS TO GUAM BEING TREATED EQUALLY WAS THE CURRENT
REPRESENTATIVE FOR HAWAII AND GUAM ON THE FEDERAL HOME LOAN BANK
BOARD OF DIRECTORS.

THAT REPRESENTATIVE IS MR. RODNEY SHINKAWA, PRESIDENT OF FIRST
FEDERAL SAVINGS AND LOAN ASSOCIATION OF AMERICA.

IN A CONVERSATION ON JULY 13, 1995 MR. SHINKAWA PERSONALLY
INFORMED ME THAT HE OPPOSES GUAM BEING EXTENDED A SEAT ON THE
BOARD OF DIRECTORS OF THE FEDERAL HOME LOAN BANK OF SEATTLE.

MR. SHINKAWA TOLD ME THE FEDERAL HOME LOAN BANK CAN BE BETTER
SERVED WHEN GUAM IS REPRESENTED NOT BY ITSELF, BUT BY HAWAII.

I TOLD MR. SHINKAWA HAWAII CAN NO MORE REPRESENT GUAM THAN IDAHO
CAN. REPRESENT MONTANA. HE STATED HE STILL OPPOSES GIVING GUAM
EQUAL REPRESENTATION.
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FOR THOSE WHO ARE NOT AWARE, FIRST FEDERAL SAVINGS AND LOAN OF
AMERICA IS THE PARENT COMPANY OF FIRST SAVINGS OF AMERICA, AN
OFF-ISLAND BANK DOING BUSINESS IN GUAM SINCE 1984 AND SUPPORTING
A CHANGE IN THE ATM LAWS.

IN ADDITION, FIRST FEDERAL SAVINGS AND LOAN OF AMERICA IS OWNED
BY THE PARENT COMPANY OF BANK OF HAWAII, ANOTHER OFF-ISLAND BANK
SUPPORTING A CHANGE IN THE ATM LAWS.

A SEAT FOR GUAM ON THE BOARD OF THE FEDERAL HOME LOAN BANK OF
SEATTLE WOULD BENEFIT THE ENTIRE GUAM COMMUNITY.

ANY BANK WHICH TRULY VALUES THE WELFARE OF GUAM SHOULD BE
SUPPORTING GUAM’'S INCLUSION ON THE FEDERAL HOME LOAN BANK BOARD
OF DIRECTORS.

INSTEAD AN OFF-ISLAND BANK SAYS GUAM IS NOT GOOD ENOUGH WHILE AT
THE SAME TIME PUSHING THE DECLASSIFICATION OF ATM’'S AS BANK
BRANCHES BECAUSE GUAM-BASED BANKS HAVE A COMPETITIVE ADVANTAGE.

WE SAY POPPYCOCK.

IN CLOSING, WE UNDERSTAND A BILL WILL BE INTRODUCED SHORTLY IN
THE 23RD GUAM LEGISLATURE TO CLARIFY THAT ATMS ARE BANK BRANCHES.

WE ASK THAT IN LIGHT OF THE HYPOCRISY OF THE OFF-ISLAND BANKS’
ARGUMENTS, THE MANNER IN WHICH A GUAM BASED BANK WAS TREATED BY
THE HAWAII BANKING COMMISSION AND THE ACTION OF THE PRESIDENT OF
ONE OF GUAM’'S OFF-ISLAND BANKS AGAINST THE INTERESTS OF GUAM, THE
BANKING BOARD DEFER ACTION PENDING THE LEGISLATIVE OUTCOME OF THE

BILL.
WE ALSO ASK FOR YOUR SUPPORT THAT A SEAT ON THE FEDERAL HOME LOAN
BANK BOARD OF DIRECTORS BE EXTENDED TO GUAM, EVEN THOUGH IT WOULD
HELP TO MAKE GUAM-BASED BANKS STRONGER.
MAY WE PLEASE HAVE A FORMAL RESPONSE TO OUR LETTER.
THANK YOU.

WITH BEST REGARDS, WE REMAIN,

CORDIALLY YOURS,

-~ e e L
< s e — - "_-\,
( K ~

PHILIP J. FLORES
PRESIDENT
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Your Banking Partner
& 424 West O’Brien Drive, 114 Julale Shopping Center
Agana, Guam 96910 , .

CITZENS Post Office Box EQ e Agana, Guam 96910

SECURITY Tel: (671) 472-1161/2/3/4/5/6 FDIC
BANK Fax: (671) 472-1177 I

August 16, 1995

Mr. Joseph T. Duenas

Director and Banking Commissioner
Department of Revenue and Taxation
378 Chalan San Antonio Street
Tamuning, Guam 96911

RE: PUBLIC INPUT ON WHETHER ATMS ARE BRANCHES

Dear Banking Commissioner Duenas:

Thank you for allowing us to present our position against
the Banking Commission changing the existing ATM definition
from branches to non-branches. Both the Attorney General
of Guam and FDIC consider ATMs as branches.

Our President, Dan Webb, in his June 26th and 28th Memos

spoke against changing the ATMs to non-branches. He

supplied information from the Conference of State Bank
Supervisors on how other states treat off-site ATMs. Further,
he recommends rules and regulations be implemented to control
the existing and future installation of ATMs since there are
no rules and regulations in place now.

For your information, in 1989, the 20th Guam Legislature
entertained Bill 726, Relative to Establishment and Operation
of Automatic Teller Machines. The bill was given a public
hearing. The same outside banking interests who now want to
administratively amend the banking definition of ATMs, where
involved in the drafting of Bill 726. Citizens Security

Bank and the Bank of Guam spoke against this bill. It never -
passed the Legislature.

L]

The Bank of Guam in their June 14th letter to you has done
an excellent job of outlining clearly the reasons why the
Banking Commission should not consider changing the ATMs

to non-branches. Citizens Security.,Bank fully supports the
Bank of Guam position paper.

We agree with the Bank of Guam that this issue be held in
abeyance until the Interstate Banking Efficiency Act of 1994
can be reviewed since this Act has a broader impact on our
banking laws than this single issue.
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It would be -in the best interest of the people of Guam and

the banking community that the Banking Commission work with
the Guam Legislature in reframing our banking law to encourage
the development of existing local FDIC banks and to meet the
challenges ahead of us in making Guam truly a financial center
of the Pacific region.

On behalf of the 41 local resident investors of Citizens
Security Bank, we ask that nothing be done to change ATMs
to non-branches.

Thank you.

Sincerely yours,

B

Kurt S. Moylan
Chairman

Enclosures:

cc: Board of Directors
Albino Gabriel
Jose Leon Guerrero
Cristobal C. Duenas
Edward Chiang ‘
Joseph F. Camacho
Wilfred Yamamoto
Antonio R. Unpingco
Ernesto M. Espaldon
Dan Webb
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Security Bank

Your Banking Partner « MEMBER FDIC
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MEMORANDUM

To: Joey Duenas, Director From: Dan Webb, President
Department of Revenue and Taxation Citizens Security Bank
Subject: ATM's Date: June 28, 1995

Good Morning, Joey:

Just a brief follow up to my memo and our conversation. | have finally received a
response from the Conference of State Bank Supervisors. Interestingly, the initial
response was erroneously sent to your office on June 19. It was faxed to me after follow
up correspondence last week.

At any rate, CSBS has provided me with more complete information about the treatment
of off-site ATM's, which | have enclosed for your review. You will note that, as you
previously reported, 37 of 53 states and territories do not consider ATM's as branches.
However, only six (including Guam) have no statute specifically addressing ATM
limitations. Additionally, only 15 (including Guam) permit out of state banks to place
ATM's inside the state or Territory. Twenty two require sharing of off-site ATM's and an
additional 18 specifically permit shared equipment. Clearly, from this information, the
majority of states and territories are more protective of local institutions and tend toward
sharing the cost of developing technology.

I hope this information is helpful. Please call if | can add anything.

@y‘/

MAIN OFFICE: . HARMON QOFFICE;
424 West O'Brien Drive 185 llipog Drive

Julale Shopping Center ) Harmon Industrial Park
Tel: (671) 472-1161 Tel: (671) 646-0881

Fax: (671) 472-5829 Mailing Address: P.O. Box EQ + Agana, Guam 96910 Fax: (671) 6496151
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MEMORANDUM

To: Joey Duenas, Director ' From: Dan Webb, President
Department of Revenue and Taxation Citizens Security Bank
Subject: ATM's Date: June 26, 1995

Hafa Adai, Joey:

I have given a great deal of thought to this subject over the past few days and have
concluded that any change from the status quo can only be detrimental to the local banks
and investors.

While | know that your primary intent is to improve services for the consumer, | think it
also important that you keep in mind the responsibility to protect local businesses and
investors. Changes proposed to permit proliferation of ATM's by off-Island banks will
result in an unfair regulatory and economic advantage to the larger banks and will
ultimately siphon deposits and profits from Guam.

The FDIC continues to consider an ATM a branch. Installation of an off-site full service
machine requires a branch application. A relaxation of Guam's current ATM licensing
posture will widen the discrepancy in application process between insured and non-
insured banks and will give a tremendous advantage to large, well capitalized off-Istand
banks. ‘ :

What is prompting this decision? Have you had any pressure from consumers to install
more ATM's? Proponents of this change seem to be only those banks that are in an
economic position to immediately gain from relaxation of controls. What are their
motives? Will they provide services for free? For how long? (It is curious to me that
these same banks - Bank of Hawaii, First Hawaiian and Citibank - have had, for several
years, the technological capability to allow their customers access to international
networks, but have only in the last year committed the resources necessary to provide
debit card service on Guam. And, if I'm not mistaken, Citizens and Bank of Guam were
the first banks on Island to offer this service.)

ATM networks are growing as a means of cutting costs and generating fee revenue.
Local financial institutions already have installed (or are in the process of installing) over
twenty full service machines. Off-Island banks currently have at least six through the wall

424 West O'Brien Drive 185 llipog Drive
Julale Shopping Center ’ Hacrmon Industrial Park

Tel: (671) 472-1161 = Tel: (671) 646-0881
Fax: (671) 472-5829 Mailing Address: P.O, Box EQ « Agana, Guam 96910 F:x: ((571)) 649-6151
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Mr. Joey Duenas, Director
Department of Revenue and Taxation

Page 2

f

and one off-site machine. Additionally, your predecessor permitted the installation of
eleven cash dispensing machines by a Bank of Hawaii subsidiary. How many do we
need? Off-Island banks are already at an advantage, with greater pools of trained/skilled
staff, more advertising dollars, deeper pockets, lower cost funding and a broader array
of sophisticatad services. With growing costs and increasing competition, local banks are

highly

motivated to meet consumer demands. If the demand for more ATM's exists, it

seems to me highly likely that local institutions will respond.

Notwithstanding the above arguments for the status quo, any change should consider the
following:

1.) Licensing should remain within the authority of the Banking Commissioner in
order to prevent fraud and ensure that operators are qualified and sufficiently

capitalized.

2.) Regulations need tc consider the ADA requirements and should provide for

placement in well lighted heavily trafficked areas to discourage crimes associated
with ATM withdrawals.

3.) With the growing crime wave, consideration should be give to consumer
education on ATM usage.

4.) In order to maximize customer utility, consideration should be given to
requiring shared ownership of machines. Off-Island banks can currently contract
with local banks to install ATM's at any location approved by the Commissioner.
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LAW OFFICES
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JOAQUIN C. ARRIOLA M ‘gowam/ @ W TELEPHONE: (671) 477-9731/3

MARK E.COWAN . C & A BUILDING-P. O. BOX X : TELECOPIER.(671) 477-873e
OLIVER W. BORDALLO , . 7
ANITA P. ARRIOLA AGANA, GUAM 968810

JOAQUIN C.ARRIOLA, JR.

April 13, 1995

Mr. Joseph T. Duenas

Insurance Commissioner
‘Department of Revenue & Taxation
Government of Guam

378 Chalan San Antonio
Tamuning, Guam 96911

Dear Mr. Duenas:

As counsel to Bank of Guam, we appreciate the opportunity to reply to the request
made by First Hawaiian Bank ("FHB") through their counsel, Klemm Blair Sterling &
Johnson by letter dated February 10, 1995, for a declaratory ruling and to the comments
made by their counsel in connection with that request.

We submit you should decline to issue such a ruling for the following reasons:

1. The Issue Is Hypothetical. The issue is at present entirely hypothetical. As

FHB states, they have not applied to open branches exceeding the number they are
entitled under Guam law to maintain absent reciprocity from Hawaii. Until FHB or another
Hawaii bank seeks to do so, or any Hawaii bank not now doing business in Guam seeks
to do business here, this issue will remain hypothetical. As discussed below, Hawaii law
has conflicting provisions on the issue and whether Hawaii actually affords reciprocity to
Guam banks has never been determined or tested since, as far as we know, no Guam
bank has applied for, much less been granted permission to do business or branch into
Hawaii. So far as we are aware, no bank from any other of the so-called Intra-Pacific
jurisdictions referred to in the Hawaii statute has attempted to do so.

Especially until Hawaii law is clarified little purpose would be served by addressing
the issue hypothetically.

2. In i nf ion Is P n i R ion. The action

requested would require not merely interpretation of Guam law, but also Hawaii law. The
Hawaii banking statute, which is entitled the Code of Financial Institutions, is approximately
some 200 pages in length. FHB has presented merely a few pages of that statute. There
are other provisions contained within that code which much more clearly than those cited
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by FHB bear upon the issue. Expertise and authority to interpret the Guam Banking Code
does not carry with it any expertise or authority to interpret the Hawaii Code of Financial
Institution. FHB has offered no opinion or statement of the Hawaii regulatory authorities
as to what access is actually provided by the Hawaii Code of Financial Institutions as a
whole to Guam, or other inter-Pacific banks. FHB offers no opinion of independent Hawaii
counsel. FHB cites no practice under the Hawaii Act, to show the extent to which non-
Hawaii banks have actually been able to gain access into Hawaii markets under the Hawaii

Act.

3. It Is Not Clear That Hawaii Law Affords Reciprocity. At the outset, it should

be noted that all involved in this issue should concede that Guam has historically been
exceptionally liberal in affording non-Guam banks entry to Guam markets. The Guam
Banking Code deals with entry into Guam by non-Guam banks in two sections, one is
Section 30900(a), cited by FHB in its memorandum. The other is Section 30500.1. Inits
original form, Section 30500.1 provided as follows:

Subject to the approval of the Commissioner, a state or
national bank may establish an office on Guam and engage in
the business of banking on Guam, subject to the provisions of
this Title applicable to banks in general. Any state or national
bank desiring to engage in the business of banking on Guam
shall make application for approval by the Commissioner on
such forms as may be designated by the Commissioner. The
application shall contain such information as the Commissioner

may require.

That section and Section 30900(a) taken together essentially provided that
any State or National Bank could branch into Guam. The sole restriction was the two
branch limitation contained in Section 30900(a), and even that limitation would be
inapplicable, so long as the laws of the foreign bank's home jurisdiction would permit a
Guam bank branches in that jurisdiction without such limitation.

Guam therefore historically has allowed non-Guam banks easy access into
Guam, permitting them to compete (even though those banks are typically much larger and
economically more powerful than Guam banks), against the smaller Guam banks in the
relatively small Guam market place.
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Mr. Joseph T. Duenas
‘ Insurance Commissioner
April 13, 1995

In 1986, the Guam Legislature amended the Banking Code, by modifying
Section 30500.1, to provide instead of its original language, in relevant parts as follows:

(a)  State or National Bank; Prohibition Against Transacting
Business. No state or national bank shall transact business in
Guam. This Subsection shall not be deemed to prohibit:

* * =

(c) State Banks; Establishment. No state bank shall
establish or maintain an agency or branch office in Guam
unless the state where such bank is domiciled or incorporated
pemits banks organized under the laws of Guam and national
banks headquartered in Guam, to establish and maintain in
such state, offices substantially equivalent to agencies or
offices substantially equivalent to offices.

(d) Application. Any state or national bank desiring to
establish or maintain an agency or branch office in Guam shall
make application for approval by the Board on such forms as
may be designated by the Board. The application shall contain
such information as the Board may require.

(e) This Section shall not apply to those state or national
banks licensed to engage in banking in Guam prior to the
effective date of this Act.

Although that amendment may appear to depart from the previous policy of
openness to State bank branching into Guam in reality it continues the policy of allowing
such banks to branch into Guam, subject only to the condition that Guam's openness be
reciprocated in the laws of the foreign bank's home jurisdiction, in that Guam banks would
be permitted access to branch into that jurisdiction.

Section 30500.1 should be read with Section 30900(a), in determining the
intention of the Guam Legislature with respect to reciprocity. Both sections speak in
general terms, and essentially allow state banks to branch into Guam, when the laws of
their home jurisdiction allow the same rights to Guam banks generally. In other words, the
reciprocity must be extended not merely to some Guam banks, but to all Guam banks. The
language of Section 30500.1, specifically requires that rights be extended to "Guam banks"
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without qualification. A fair reading of Section 30900(a) is also to the effect that reciprocity
means reciprocity extended to all Guam banks generally, and not merely to some banks.

Hawaii has historically followed a protectionist policy, essentially prohibiting

non-Hawaii banks from doing business in that State. What Hawaii law provides with

. respect to Guam banks, as a general matter, is provided not by the Intra-Pacific banking
law attached to FHB's request, but instead by the provisions of Hawaii law dealing with
banking within Hawaii by foreign banks. HRS §412:5A-300, et. seq. A copy of those
provisions is attached. In Hawaii, Guam is a "foreign nation" and a Guam bank a "foreign

bank":

'Foreign bank' means a banking company whose home or
principal office is located in a foreign nation and whose
activities are those usually carried on by banks in such foreign
nation, and includes without limitation commercial banks and
merchant banks.

'Foreign nation' means any nation other than the United
States. The term also includes Puerto Rico, Guam, American
Samoa, the Virgin Islands, and any territory, trust territory,
dependency, or insular possession of the United States and
any political subdivision, territory, trust territory, dependency,
or possession of a foreign nation.

Under Hawaii law, a "foreign bank" (HRS §412:5A-302), including a Guam bank, is entirely
prohibited from doing business in Hawaii except as to certain limited functions that do not
constitute the business of full service banking. HRS §412:5A-302. A "“foreign bank" may
maintain a representative office (HRS §412:5A-303(a)(1)), accept deposits from non-U.S.
citizens and foreign nations (HRS §412:5A-303(a)(3)) and perform other very limited
functions (HRS §412:5A-303). Moreover, even these limited rights are afforded only to
corporations with assets worldwide of at least Ten Billion Dollars. (HRS §412:5A-
304(a)(7)) In other words, as a general matter, Guam banks are permitted to do business
in Hawaii, only if they have assets worldwide in excess of Ten Billion Dollars, and then only

may perform very limited functions.

Plainly, this is not the reciprocity contemplated by either Section 30500.1 or
Section 30900. .
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Given the foregoing, and the fact that the Hawaii Legislature enacted the
above statutes which explicitly classify Guam banks as "foreign banks" and strictly limiting
their access in 1993 at the same time it enacted the Intra-Pacific banking statute, is unclear
what if anything the Hawaii Legislature intended to accomplish or did accompiish by that
latter enactment. Aithough the Intra-Pacific banking statute contemplates that some Guam

‘banks may be eligible for admission under that statute if Guam law meets certain action
it does not provide that all Guam banks are entitled to entry, or acknowledge the
sufficiency of Guam law to meet the criteria of the narrow Intra-Pacific bank exception to
Hawaii's protectionist Financial Institutions Code.

The statute permits entry only to banks which first prove and continue to meet

(HRS §412:5-404) certain conditions as to the location of their deposits, and also their

ownership.  HRS §412:5-400 (Guam law imposes no similar restrictions on entry of non-
Guam banks.) Given the general terms of the Guam statute, the reciprocity contemplated
by Guam law is plainly and simply that Hawaii would allow any Guam bank authority to
transact a general banking business in Hawaii (a priviege Guam would then plainly and
simply afford Hawaii banks), not merely those Guam banks whose deposits are located in
a particular area or whose owners are located in a particular area.

Moreover, the laws of the home jurisdiction of the bank seeking admission
as an Intra-Pacific bank into Hawaii must meet certain requirements. HRS §412:5400(2)
The Hawaii Banking Code requires in effect as to Guam banks that Guam law permit entry
not merely to a Hawaii bank, but to a holding company of a Hawaii bank, and aiso not
merely permit establishment of new branches, but also mergers and acquisitions of existing
assets or operations. These are matters not specifically dealt with by or provided in the
Guam Banking Code. The Guam Banking Code allows entry to "banks"”, not bank holding
companies, Section 30500.1. A national bank can convert to a territorial bank or vice
versa, Sections 30601 and 30606 but mergers are apparently permitted only with national
banks or that result in a territorial bank, not a resulting state bank. Sections 30601, 30602
and 30603. Very conceivably a Hawaii Banking official reviewing the application for
admission of a Guam bank, might view Guam law as deficient in these respects.

When Hawaii in 1993 enacted both the general prohibition on Guam banks
doing business in Hawaii, as well as the provisions of the Intra-Pacific banking statute,
Guam law already existed in its present form. The amendment to Section 30500.1 had
been adopted some years previously by the Guam Legislature. If Hawaii was satisfied with
Guam law, it could have simply said so. It is curious why insteac it adopted a general
classification of Guam as "foreign,” and established a general prohibition on all Guam
banks conducting business in Hawaii, with the ambiguous addition of the Intra-Pacific

C e T
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banking statute. What it accomplished by this exercise other than the interjection of
tokenism "window dressing," or further confusion into the reciprocity issue is unclear.

Sincerely,

s- /e 6,4\»

MARK E. COWAN

MEC/ams

cc: Bank of Guam

bog\c\040795.fhb
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TESTIMONY OF PHILIP J. FLORES
ON BILL NUMBER 349
AN ACT TO ADD SUBSECTION (C) TO SUBSECTION 30900,
GOVERNMENT CODE (GUAM BANKING CODE) TO DEFINE BRANCH
BANKING

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE ON WAYS AND MEANS, I AM
PHILIP J. FLORES, PRESIDENT AND CHAIRMAN OF GUAM SAVINGS, GUAM'S
ONLY LOCAL SAVINGS ASSOCIATION, AND I COME HERE TODAY TO TESTIFY
IN FAVOR OF BILL NUMBER 349, AN ACT TO ADD SUBSECTION (C) TO
SUBSECTION 30500, GOVERNMENT CODE (GUAM BANKING CODE)TO DEFINE

BRANCH BANKING.

IT IS NO SECRET THAT THIS HAS BECOME AN ISSUE OF THE OUTSIDE
BANKS VERSUS THE THREE LOCAL BANKS.

FURTHER, IT IS NOT AN ISSUE OF CUSTOMER SERVICE BUT RATHER MARKET
DOMINANCE OF SMALLER LOCALLY OWNED BANKS BY OUTSIDE BANKS.

GUAM BANKING LAW IS FAIR
THE OUTSIDE BANKS CLAIM AS A RESULT OF THE GUAM BANKING LAW, THE

THREE LOCAL BANKS HAVE A COMPETITIVE ADVANTAGE. HOW, I ASK YOU,
CAN YOUR SMALL LOCALLY OWNED BANKS HAVE A COMPETITIVE ADVANTAGE
OVER AN $8 BILLION DOLLAR BANK, A $13 BILLION BANK, A $200
BILLION DOLLAR BANK?

THE FACT IS WE CANNOT AND THERE IS NO SUBSTANCE TO THIS ARGUMENT
MADE BY THE FINANCIAL BEHEMOTHS.

THE OUTSIDE BANKS ARE CORRECT HOWEVER IN SAYING THAT THE LOCAL
BANKING LAW, WHICH BILL 349 WOULD STRENGTHEN, BENEFITS LOCAL

BANKS.
IT IS THAT WAY EVERYWHERE.

AS AN EXAMPLE, LET ME PROVIDE TO YOU THE EXPERIENCE OF GUAM
SAVINGS AND OUR ATTEMPT TO ENTER THE STATE OF HAWAII.

IN 1994 GUAM SAVINGS WROTE TO THE BANKING COMMISSION FOR THE
STATE OF HAWAII REQUESTING A BANKING LICENSE APPLICATION,
EXPRESSING OUR INTEREST TO DO BUSINESS IN HAWAII AS A BRANCH OF

GUAM SAVINGS.

WE RECEIVED NO RESPONSE FOR NEARLY THREE MONTHS AT WHICH TIME WE
PICKED UP THE PHONE AND CALLED.

THE HAWAIT BANKING COMMISSIONER’'S OFFICE TOLD US THEY "LOST" OUR
LETTER AND ASKED US TO RESEND IT TO THEM.
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WE ASKED THEM AT THAT POINT IF IT IS POSSIBLE FOR GUAM SAVINGS TO
BE GRANTED A LICENSE ASSUMING WE MET ALL FINANCIAL CAPITAL
PREREQUISITES FOR HAWAII. 1IN OTHER WORDS, WE ASKED THE HAWAII
BANKING COMMISSION, WOULD A BANK FROM GUAM BE ALLOWED TO DO
BUSINESS IN HAWAIXII?

THE HAWAII BANKING COMMISSION TOLD US TO SUBMIT OUR APPLICATION
AND THE APPLICATION FEE BEFORE THEY WOULD TELL US WHETHER OR NOT
A GUAM FINANCIAL INSTITUTION CAN DO BUSINESS IN GUAM.

FROM THE VERY START THE STATE OF HAWAII'S BANKING COMMISSION
ATTEMPTED TO SLOW DOWN AND DISCOURAGE AN ATTEMPT BY A GUAM BASED
FINANCIAL INSTITUTION FROM DOING BUSINESS IN HAWAITI.

AND IT WORKED.

WHILE OFF-ISLAND BANKS CLAIM GUAM’S BANKING LAWS ARE TOO
RESTRICTIVE, THESE SAME BANKS THRIVE IN A MARKET WHICH WILL NOT
ALLOW GUAM BANKS TO ENTER THEIR STATE.

AS IT IS GUAM HAS ONE OF THE MOST LIBERAL BANKING LAWS IN AMERICA
FOR ALLOWING FOREIGN BANK ENTRY, I.E., COMPETITION. WHERE ELSE
IN AMERICA CAN YOU FIND SO MANY BANKS FROM SO MANY OTHER STATES
OPERATING FULL SERVICE BRANCHES?

CERTAINLY NOT IN HAWAIT.

AND WHILE WE SPEAK OF THE BANKING COMMISSION IN HAWAII
DISCOURAGING ENTRY OF GUAM BANKS INTO HAWAII, THE GUAM BANKING
COMMISSION HAS SITTING MEMBERS WHO ARE OFFICERS OF TWO HUGE BANK
HOLDING COMPANIES, CITIBANK OF NEW YORK, AND FIRST HAWAIIAN BANK
OF HAWAII.

I DOUBT YOU WOULD SEE THIS IN ANY OTHER STATE.

HYPOCRISY OF NON-COMPETITIVE ARGUMENT

WHILE THE OFF-ISLAND BANKS RAIL AGAINST BANK OF GUAM, CITIZENS
SECURITY BANK AND GUAM SAVINGS, THEY ACTIVELY ADVANCE
NONCOMPETITION AS FOLLOWS:

NAVMAR CREDIT UNION THE GUAM BANKERS ASSOCIATION, AN
ASSOCIATION WHICH INCLUDES ALL FDIC INSURED INSTITUTIONS IN
GUAM, INCLUDING HAWAII, CALIFORNIA AND NEW YORK BASED BANKS,
HAS VOTED TO PROTEST THE RECENT EXPANSION OF ELIGIBLE
MEMBERSHIP BY NAVMAR CREDIT UNION.

THROUGH THE GUAM BANKERS ASSOCIATION, THE SAME OFF-ISLAND
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COMMUNITY PARTICIPATED IN AN UNANIMOUS VOTE DIRECTING THE
PRESIDENT OF THE GUAM BANKERS ASSOCIATION TO TRANSMIT A
LETTER TO THE COMMISSIONER OF BANKING ASKING THE
COMMISSIONER TO RULE IN A MANNER WHICH LIMIT THE ABILITY OF
NAVMAR CREDIT UNION TO ATTRACT NEW CUSTOMERS.

WHERE IS5 THEIR SPIRIT OF OPEN COMPETITION AND CUSTOMER
SERVICE IN THIS CASE?

UNWILLINGNESS OF OFF-ISLAND BANKS TO ALLOW HONGKONG BANK,
METROPOLITAN BANK AND FIRST COMMERCIAL BANK TO RECEIVE
DEPOSITS THE FDIC-INSURED, OFF-ISLAND MEMBERS OF THE GUAM
BANKERS ASSOCIATION OPPOSE THE EXPANSION OF DEPOSIT TAKING
ABILITY BY NON-FDIC INSURED BANKS, SUCH AS HONGKONG BANK,
METROPOLITAN BANK AND FIRST COMMERCIAL BANK.

WHERE DID THEIR SPIRIT OF OPEN COMPETITION AND CUSTOMER
SERVICE VANISH TO THIS TIME?

OPPOSITION TO MERRIL LYNCH'S PUBLIC MARKETING FOR DEPOSITS
WHEN MERRIL LYNCH ADVERTISED COMPETITIVE INTEREST RATES TO
BE PAID ON T.C.D.’S EARLIER THIS YEAR, THE FDIC-INSURED,
OFF-ISLAND MEMBERS OF THE GUAM BANKERS ASSOCIATION, THROUGH
THE GUAM BANKERS ASSOCIATION, OPPOSED MERRIL LYNCH'S
SOLICITATION FOR DEPOSITS.

AGAIN, WHAT HAPPENED TO THEIR SPIRIT OF OPEN COMPETITION AND
CUSTOMER SERVICE?

SERVICE FOR OUR ISLAND COMMUNITY

SOME OF THE OUTSIDE BANKS TALK OF "REFOCUSING" ON OUR AREA. THAT
IS NICE TO SEE, BUT TRUE CUSTOMER SERVICE IS NEVER LOSING THAT
FOCUS. AND IF YOU ALLOW ME TO MAKE THE JUMP HERE, DOES NOT
"REFOCUSING"” CONNOTE HAVING LOST THE FOCUS FOR A WHILE?

I CAN SPEAK FOR GUAM SAVINGS, BANK OF GUAM AND CITIZENS SECURITY
BANK IN SAYING NONE OF US HAS EVER LOST OUR FOCUS ON OUR
COMMUNITY.

WHICH IS WHY WE HAVE ALREADY DEPLOYED AND ARE DEPLOYING MORE ATHMS
THROUGHOUT GUAM TO MEET OUR CUSTOMERS' DEMANDS. WHICH IS WHY WE
HAVE JOINED IN A LOCAL ELECTRONIC SWITCH, MARINET, WHICH INCLUDES
BANK OF GUAM, CITIZENS SECURITY BANK, GUAM SAVINGS, CITIBANK,
MOBIL OIL AND CALVO ENTERPRISES TO PROVIDE BETTER CUSTOMER
SERVICE TO OUR COMMUNITY.

(FIRST HAWAIIAN IS ALSO REPRESENTED ON THE BOARD OF MARINET AND
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WHICH IS WHY WE INVITE ALL OUTSIDE BANKS TO JOIN MARINET WHERE
INSTANTANEOUSLY THEIR CUSTOMERS WILL HAVE ACCESS TO OVER 3@ MORE
ATMS THROUGHOUT GUAM.

THIS WOULD ALLOW CUSTOMERS OF ANY BANK ACCESS TO ALL ATMS ON GUAM
AND AT A FRACTION OF THE COST OTHERWISE CHARGED.

THAT IS TRUE CONCERN FOR CUSTOMER SERVICE.

LAST YEAR GUAM SAVINGS LED THE FIGHT TO RELIEVE THE BURDEN OF
TYPHOON INSURANCE FOR OUR RESIDENTIAL MORTGAGE CUSTOMERS. WHEN
WE RECEIVED PERMISSION FROM REGULATORY AGENTS TO DROP THE
BURDENSOME TYPHOON INSURANCE REQUIREMENT, WE DID SO FOR OUR
CUSTOMERS IMMEDIATELY.

BUT OTHER THAN CITIBANK, THE OTHER OUTSIDE BANKS ARE NOT WAIVING
THE TYPHOON INSURANCE REQUIREMENT, EXCEPT ON THE EXCLUSIONARY,
SO-CALLED "CASE-BY-CASE" BASIS, INCLUDING AT LEAST TWO OF THE
HAWAII INSTITUTIONS. WHERE IS THEIR CONCERN FOR CUSTOMER SERVICE
HERE?

AND SPEAKING OF MORTGAGES, WE PULLED UP TODAY ON INTERNET
RESIDENTIAL INTEREST RATES IN HAWAII AS PROVIDED BY THE HONOLULU
BOARD OF REALTORS RESEARCH DEPARTMENT.

DID YOU KNOW THAT FOR A HOME LOAN IN GUAM FROM ANY ONE OF THE
THREE HAWAII BANKS, AND I INCLUDE FIRST SAVINGS IN THE TERM BANK,
YOU WOULD PAY MORE IN GUAM THAN YOU WOULD FOR THE EXACT SAME LOAN

IN HAWAIT.

AS A CASE IN POINT, A 30-YEAR FIXED RATE LOAN AT FIRST SAVINGS’
PARENT COMPANY, FIRST FEDERAL SAVINGS IN HAWAII, IS MADE AT
7.750% WITH 2 POINTS.

IN GUAM HOWEVER THE SAME LOAN IS MADE BY FIRST SAVINGS NOT AT
7.750% WITH 2 POINTS, BUT AT 9.00% WITH 3 POINTS!

AS YOU PROBABLY KNOW, FIRST SAVINGS AND BANK OF HAWAII ARE OWNED
BY THE SAME BANK HOLDING COMPANY.

SENATORS, WHEN THEY CHARGE YOU MORE FOR A LOAN IN GUAM THAN THEY
WOULD ONE OF THEIR CUSTOMERS IN HAWAII, YOU REALIZE THE OUTSIDE
BANKS’® CONCERN IS NOT FOR THE LOCAL CONSUMER, BUT FOR PROFITS.

AND THAT IS THE CASE WITH ATMS. THE OUTSIDE BANKS LOOK NOT TO
CUSTOMER SERVICE OR THE PEOPLE OF GUAM, THEY LOOK INSTEAD TO

MARKET DOMINANCE, TO BEING THE BIGGEST, TO BEING THE MOST
PROFITABLE.
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AND THEY HAVE NO CONCERN FOR WHAT WOULD HAPPEN TO THE LOCAL
INSTITUTIONS IN THE MEANTIME.

CAN YOU IMAGINE THE AFFECT OF DOMINANCE OF OUR MARKET BY OUTSIDE
BANKS? CAN YOU IMAGINE THE DISAPPEARANCE THROUGH MERGER OR
BUYOUT OF ONE OF YOUR LOCAL BANKS BECAUSE THEY COULD NO LONGER
COMPETE WITH THE GIANTS?

CAN YOU IMAGINE WHAT WOULD HAPPEN IF ONE OF THE OUTSIDE BANKS
ASKING GUAM TO FURTHER LIBERALIZE ITS BANKING LAWS WAS PURCHASED
OR OTHERWISE SWALLOWED UP SUCH AS CHASE MANHATTAN BANK WAS LAST
WEEK? WHAT WOULD THAT NEW BANK FROM NEW YORK OR CALIFORNIA OR
ILLINOIS OR FLORIDA OR NORTH CAROLINA DO WITH GUAM, WITH OUR
CONSUMERS?

CAN YOU REMEMBER WHEN BANK OF AMERICA SAID ALL THEY WANT TO DO IS
HELP THE PEOPLE OF GUAM, UNTIL THEY DECIDED TO MAKE MORE MONEY BY
SELLING AND ABANDONING OUR MARKET?

POSITION FOR GUAM ON THE FEDERAL HOME LOAN BANK OF SEATTLE BOARD
QF DIRECTORS ACTIVELY OPPOSED BY HAWAITI BASED, OFF-ISLAND BANK
THE FEDERAL HOME LOAN BANK SYSTEM IS DIVIDED INTO 12 BANKS. EACH
BANK HAS A BOARD OF DIRECTORS COMPRISED OF A REPRESENTATIVE FROM
EACH OF ITS MEMBER STATES.

HOWEVER, GUAM AND THE VIRGIN ISLANDS HAVE NOT BEEN PROVIDED A
SEAT ON THE BOARD OF DIRECTORS, THOUGH PUERTO RICO AND THE
DISTRICT OF COLUMBIA HAVE SEATS ON THEIR RESPECTIVE BOARDS.

HAWAII REPRESENTS GUAM ON THE FEDERAL HOME LOAN BANK OF SEATTLE
BOARD OF DIRECTORS.

GUAM SAVINGS HAS SOUGHT THE EXTENSION OF A SEAT TO GUAM SINCE
1993.

IN 1994 WE WERE TOLD BY THE FEDERAL HOME LOAN BANK OF SEATTLE
THAT GUAM AND THE VIRGIN ISLANDS COULD RECEIVE A SEAT ON THE
FEDERAL HOME LOAN BANK BOARD OF DIRECTORS ONLY THROUGH
LEGISLATION IN THE UNITED STATES CONGRESS.

GUAM'S CONGRESSMAN ROBERT UNDERWOOD INTRODUCED THE NECESSARY
LEGISLATION IN 1994 AND AGAIN IN 1995.

CONGRESSMAN UNDERWOOD'S BILL TC ALLOW GUAM TO HAVE EQUAL
REPRESENTATION ON THE FEDERAL HOME LOAN BANK BOARD OF DIRECTORS
WAS MAKING PROGRESS TOWARDS PASSAGE UNTIL THIS JUNE WHEN THE BILL
WAS OPPOSED BY THE FEDERAL HOME LOAN BANK OF SEATTLE.
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TO OUR SURPRISE AND DISAPPOINTMENT, WE DISCOVERED THAT ONE OF THE
OPPONENTS TO GUAM BEING TREATED EQUALLY WAS THE CURRENT
REPRESENTATIVE FOR HAWAII AND GUAM ON THE FEDERAL HOME LOAN BANK

BOARD OF DIRECTORS.

THAT REPRESENTATIVE IS MR. RODNEY SHINKAWA, PRESIDENT OF FIRST
FEDERAL SAVINGS OF AMERICA, ONE OF THE BANKS I MENTIONED
PREVIOUSLY IN THIS TESTIMONY.

IN A CONVERSATION ON JULY 13, 1995 MR. SHINKAWA PERSONALLY
INFORMED ME THAT HE OPPOSES GUAM BEING EXTENDED A SEAT ON THE.
BOARD OF DIRECTORS OF THE FEDERAL HOME LOAN BANK OF SEATTLE.

MR. SHINKAWA TOLD ME THE FEDERAL HOME LOAN BANK CAN BE BETTER
SERVED WHEN GUAM IS REPRESENTED NOT BY ITSELF, BUT BY HAWAII.

I TOLD MR. SHINKAWA HAWAII CAN NO MORE REPRESENT GUAM THAN IDAHO
CAN REPRESENT MONTANA. HE STATED HE STILL OPPOSES GIVING GUAM

EQUAL REPRESENTATION.

A SEAT FOR GUAM ON THE BOARD OF THE FEDERAL HOME LOAN BANK OF
SEATTLE WOULD BENEFIT THE ENTIRE GUAM COMMUNITY.

ANY BANK WHICH TRULY VALUES THE WELFARE OF GUAM SHOULD BE
SUPPORTING GUAM'S INCLUSION ON THE FEDERAL HOME LOAN BANK BOARD
OF DIRECTORS.

INSTEAD AN OFF-ISLAND BANK, THE SAME ONE WHICH WILL NOT WAIVE
TYPHOON INSURANCE REQUIREMENTS AND WHICH CHARGES MORE ITS GUAM
BORROWERS THAN IT DOES ITS HAWAII BORROWERS, SAYS GUAM IS NOT
GOOD ENOUGH WHILE AT THE SAME TIME IT PUSHES FOR THE
LIBERALIZATION OF GUAM’S BANKING LAWS.

IN CLOSING, WE AGAIN STATE THE PUSH BY OUTSIDE BANKS AGAINST BILL
NUMBER 349 IS NOT IN THE NAME OF CUSTOMER SERVICE, IT IS PART OF
A PLAN FOR MARKET DOMINANCE.

GIVE THE OUTSIDE BANKS EQUALITY. PROVIDE THEM THE SAME TREATMENT
THE STATE OF HAWAII AND OTHERS PROVIDE TO OUTSIDE BANKS.

PASS BILL NUMBER 349.

I AM RESPECTFULLY AVAILABLE FOR QUESTIONS YOU MAY HAVE.

THANK YOU.
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Commissioner Joseph T. Duenas
Members of the Guam Banking Board
c/o Department of Revenue & Taxation
378 Chalan San Antonio

Tamuning, Guam 96911

SUBJECT:

Dear Commissioner Duenas and Members of the Guam Banking Board:

My name is Roman Castro. I am a Vice President with Bank of Hawaii,
and I am here to present testimony to strongly urge the Banking Board to support a
determination to clarify that Remote Network Automated Teller Machines
(Remote ATM’s) are not “branches” under Guam Banking Laws.

Bank of Hawaii has been doing business in Guam since 1961, and we have
been especially proud of our thirty four-year history and record of banking and
service to the communities we are allowed to serve in Guam. We appreciate this
opportunity to testify before the Banking Board to present our position.

At Bank of Hawaii, we believe ATMs should not be treated as branches
under Guam law, and I would like to emphasize and summarize four key points
orally, and submit a detailed discussion of the four points for your review and
consideration.

First, the majority of states. including the State of Hawaii, now draw a
distinction between remote ATMSs and “brick and mortar” branch offices. The
Banking Board is urged to draw a similar distinction.

Second, there is substantial federal case law and regulatory precedent to
support the Banking Board’s proposed determination. Even in other statutory
contexts where the consequences of determining an ATM’s status are entirely
different (and would have far less drastic consequences), federal courts have found
such ATMs not to be branches, and there is authority developing at the Office of

GUAM BRANCH - PO BOY BH « AGANA, GUAM, MARIANA ISLANDS 9816
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the Comptroller of the Currency (“OCC”) confirming this view. Significantly, the
federal courts have developed a three-part test for a branch. Unless an ATM meets
all three parts of the test, including the requirement that the ATM give the bank a
“competitive advantage” over other banks, the Banking Board should not treat an
ATM as a branch.

Third, the advantages to the public of allowing ATM expansion without
geographic restriction, and the disadvantages which would otherwise result, far
outweigh any benefits that would be conferred by a restrictive decision on ATMs.
It is in the best interests of consumers for the Banking Board to determine that
ATMs are not branches.

Fourth, the Banking Board may and should promulgate regulations which
impose an appropriate degree of regulations on ATMs, even though they are not
branches. The Hawaii laws governing ATMs provide a model for the Banking
Board to consider.

The discussion that is attached is intended to support, in detail, the summary
of the four key points I have just presented. Because it is lengthy and further
supported with exhibits, I will not take the time to read it in its entirety. Please,
however, review the attached discussion, and use it as a reference for your
determination discussion and action.

Again, thank you for this opportunity to present this testimony, and I
respectfully urge the Banking Board to determine that ATMs are not branches
under Guam law.

Sincerely,

Lo

Roman Castro
Vice President

Attachments



Attachment: Testimony of Bank of Hawaii Relating to Remote

A detailed discussion of four key points to support a
determination that ATMs are not branches under Guam law is set
forth below.

1. State Regulation of ATMs and Branches

The majority of states, including the State of Hawaii, draw a
distinction between remote ATMs and branch offices.’ Because ATMs
typically involve substantially less of an investment than branch
offices and only offer routine transaction services, most states
have not imposed lengthy approval procedures on ATMs or based
capital requirements on the number of ATMs. Furthermore, a number
of states, including Hawaii, also permit out-of-state banks to
engage in banking through ATMs or give in-state banks permission
to establish ATMs in other states with similar laws.’ Like these
states, the Banking Board should draw a distinction between ATMs
and branches, and allow all banks to establish ATMs without
restriction.

2. Federal Regulation of ATMs and Branchesg

The federal courts have developed a three-part test which
must be satisfied for a facility to be a branch for purposes of
the McFadden Act,’ and the Banking Board should consider this test
within the context of Guam law. First, the facility must perform
at least one of the core banking functions of receiving deposits,
paying checks, or lending money.® Second, the facility must be
"established" (that is, owned or rented) by the bank.’ Third, and
perhaps most importantly for purposes of your decision, the
convenience to the public of the facility's location must give the

For a recent summary of state electronic fund transfer laws, sge Conference of State Bank Supervisors, A

Emﬁlz_of_S_LaLc_Chanﬂed_m 15th ed (1994), Washmgton D.C., pp. 187-195.

K. Spong, Ba , 15th ed. (1994), Federal
Reserve Bank of Kansas Clty Pp- 148

’ 12 U.S.C. §36(D.

4 Clarke v. Securities Industry Association, 479 U.S. 388 (1987).

5 Independent Bankers Association of America v. Smith, 534 F.2d 921 (D.C. Cir.), cert. denied, 429 U.S.

862 (1976) ("IBAA v. Smith"); Independent Bankers Association of New York v. Marine Midland Bank,
757 F.2d 453 (2d Cir. 1985), cert. denied, 476 U.S. 1186 (1986).
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bank a competitive advantage over other banks (naticnal or state)
in obtaining customers (the "competitive advantage test").® All

The OCC has recognized the development of regional and
nationwide ATM networks, and has proposed rules which incorporate
the competitive advantage test.® If the proposed rules are
adopted, ATMs would no longer be considered branches, making it
easier to expand ATM networks. Significantly, the proposed rules
incorporate case law and OCC precedent that a bank-owned facility
that does not provide a means to attract customers to the bank is
not a branch. According to the OCC's commentary on the proposed
rules, an example is a facility that does not provide services to
attract bank customers because the facility is generally available
to customers of other banks who may receive substantially similar
services pertaining to their accounts at other banks on substan-
tially similar terms. This would include an ATM that, because of
its linkage to a network, is generally accessible by customers of
other banks on a comparable basis.

The Federal Deposit Insurance Corporation (“FDIC”) and the
Office of Thrift Supervision (“0TS”) also distinguish between a
branch and an electronic off-premise facility for regulatory
purposes. The FDIC distinguishes between a branch and a remote
service facility (“RSF”), which includes an ATM. When an FDIC-

6 First National Bank v. Dickenson (Plant City), 396 U.S. 122, 190 S.Ct. 337, 24 L.Ed.2d 312 (1969);
IBAA v. Smith, 534 F.2d 921, n.3. The court in [BAA v. Smith concluded that:

[Alny facility that performs the traditional bank functions of
receiving or disbursing funds is a "branch" of a national bank
within the meaning of section 36(f) if (1) the facility is es-
tablished (i.e., owned or rented) by the natlonal bank, and

IBAA v. Smith, supra, 534 F.2d at 951-952 (emphasis added).

7 See generally, OCC Interp. Letter No. 634, 1993-1994 Transfer Binder, Fed. Banking L. Rep. (CCH)
983,520 (July 23, 1993).

8 59 Fed. Reg. 61034 (November 29, 1994).
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insured institution wants to establish (by owning or leasing) an
RSF,’ the institution must file a letter with the appropriate
regional director stating the location and confirming that the
chosen site is not in a nationally recognized historic place.'®

By implication, an institution that wishes to open an ATM, without
owning or leasing the facility, can do so without following this

procedure. The procedures for opening a branch are set forth in a
separate regulation from that governing RSFs.'' The 0TS
distinguishes between a branch and a remote service unit (“RSU”).

A branch office is defined as “any office other than [a federal
savings association’s] home office, agency office, data processing
or administrative office or a remote service unit.”*? RSUs, which
include point-of-sale terminals, cash-dispensing machines, and
ATMs, are not regulated by the OTS as branches, satellites or
other types of facilities or agencies of a federal savings
association.®’ Subject to the Elecronic Fund Transfer Act and
Regulation E, a thrift may establish or use RSUs and participate
with others in RSUs on an unrestricted geographic basis but cannot
use RSUs to open a savings, demand or loan account.'®* A thrift
may also share a RSU controlled by a financial institution or
another party not subject to federal regulatory oversight only if
such financial institution or other party agrees in writing that
the RSU is subject to such oversight from the OTS as it deems
necessary.-

3. Public Policy Considerations.

The Banking Board should weigh the advantages and disad-
vantages of determining that an ATM does not constitute a branch.
On the plus side, the Banking Board should consider the
significant consumer demand for electronic banking and the
positive effects that such a determination would have on

i 12 C.F.R. §303.0(b)(23).
10 12 C.F.R. §303.2(c)(2).

! 12 C.F.R. §303.2(a).

12 12 C.F.R. §545.91.

B 12 C.F.R. §545.141(a)(3).
14 12 C.F.R. §545.141(b).

15 12 C.F.R. §545.142.
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consumers. ATMs provide many advantages for those individuals who
utilize them.

°Customers would enjoy 24-hour availability
for routine transactions.

°Travelers and vacationers do not have to
carry large amounts of cash with them.

°Smaller banks and other financial in-
stitutions could actually achieve com-
petitive equality with larger institutions.

°The sharing of ATMs avoids the possible
monopolistic control that larger
institutions could exert.

°Advanced technology will allow banks such
as Bank of Hawaii to refine ATM delivery
and communications systems, thereby
increasing access and reducing costs for
consumers.

Conversely, the Banking Board must consider possible
disadvantages of allowing ATM expansion. Clearly, such a decision
would remove the protection currently enjoyed by Guam-chartered
banks against incursions in the Guam market by competitors. How-
ever, geographic constraints are, by their very nature, anti-
competitive and inconsistent with the public policy goal of main-
taining a competitive banking system. Furthermore, a decision to
restrict ATM expansion (through application of the two-branch
limitation) would be inconsistent with trends in the banking
industry. Given the enactment of the Riegle-Neal Interstate
Banking and Branching Efficiency Act of 1994, the clear trend is
not only to liberalize historic restrictions on the geographic
scope of banking operations, but to prohibit discriminatory
treatment of out-of-state banks. Thus, from an economic stand-
point, a restrictive determination by the Banking Board would
hinder competition, prevent ATM systems from reaching the high
transaction volumes necessary for efficient operation, and leave
the public with less convenient banking facilities on Guam.

16 Pub. L. No. 103-328, 108 Stat. 2338, reprinted in 1994 U.S.C.C.A.N. (108 Stat.) 2338.
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A restrictive position on ATMs could also have an adverse
impact on the ability of banks to meet their responsibilities
under the new Community Reinvestment Act ("CRA") rule,17 thereby
affecting low- and moderate-income areas and individuals on Guam.
Undexr the '"service test" established by the new CRA rule (which
implicitly recognizes the distinction between branches and ATMs),
greater weight will be given to full-service branches over
alternative systems for delivering retail banking services (e.g.,
ATMs, ATMs not owned or operated by or exclusively for the bank,
banking by telephone or computer, etc.). However, ATMs will be
considered to the extent that they are effective alternatives in
providing needed services to low- and moderate-income areas and
individuals. The use of ATMs thus provides an important mechanism
for meeting CRA obligations in Guam since certain banks are
limited to two branches.

If the Banking Board decides that ATMs should be treated as
branches for purposes of the two-branch limitation, then a bank
such as Bank of Hawaii will be limited not only in terms of its
ability to branch, but to establish ATMs, thereby hampering such
bank's ability to serve its customers and help meet the credit
needs of Guam. Alternatively, if the Banking Board decides that
ATMs are not branches, then a bank such as Bank of Hawaii would be
better able to service its Guam customers and fulfill its CRA
commitment -- that is, to increase the availability and
effectiveness of alternative systems for delivering retail banking
services to low- and moderate-income areas and individuals on Guam
through ATMs.

Weighing all the public policy factors, it seems clear that
the advantages to consumers of excluding ATMs from the branch
definition far outweigh any interest in protecting Guam-chartered
banks from competition. If ATM systems are to achieve their full
potential for cutting transaction costs and providing greater
convenience, and consumers are to enjoy these benefits, then ATMs
should not be treated as branches.

1 60 Fed. Reg. 22156 (May 4, 1995).
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4. Hawaii's ATM Laws as Model.

If the Banking Board determines that ATMs should not be
treated as branches, ATMs may nevertheless be regulated by the
Banking Board. Bank of Hawaii urges your adoption of ATM regula-
tions which would impose requirements regarding the opening, re-
locating or closing of ATMs, similar to the requirements in
Sections 412:3-506 and 412:3-508 of the Hawaii Revised Statutes
("H.R.S."). The Hawali laws require notice to the Commissioner of
Financial Institutions within 30 days after the ATM is opened,
relocated or closed. Significantly, such laws were part of the
comprehensive Code of Financial Institutions which recodified in
1993 all laws relating to financial institutions, consistent with
changes in the marketplace and the federal regulatory structure,
but did not impose undue regulatory burdens on financial institu-
tions. Such legislation was the result of a joint three-year
effort involving state regulators and the various financial
industries. A copy of the pertinent Hawaii laws is attached for
your consideration as Exhibit A.

Bank of Hawaii would welcome the opportunity to work with the
Banking Board in developing ATM regulations.

5. Recommendations.

Bank of Hawaii respectfully recommends that the Banking Board
adopt the Initial Determinations, with revisions as follows:

a. Initial Determination 2 is overly broad, and should
be revised to limit the scope of regulation to the primary subject
before the Banking Board -- that is, ATMs. The ramifications of
regulating the other types of electronic banking mentioned in this
initial determination have not yet been fully explored by the
Banking Board, and it would appear premature to make a
determination at this time that they should be regulated.

b. Initial Determination 4 should be revised to
exclude the following devices from the definition of an ATM:
(i) a telephone or an electronic processing device situated at or
within the premises of a bank customer that is used only for
transactions between that customer and the financial institution;
(ii) merchant operated terminals; and (iii) point of sale
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terminals. Home banking equipment is analogous to a telephone in

function, regardless of whether information is transmitted by
means of telephone or cable lines; such equipment should not be
regulated as an ATM. Merchant operated terminals and point of
sale terminals should be excluded from ATM regulation because such
equipment is commonly owned by the merchant.

c. The Banking Board should adopt a determination
confirming its decision to promulgate regulations which would
impose notice requirements regarding the opening, relocating or
closing of ATMs, similar to the requirements set forth in H.R.S.
Sections 412:3-506 and 412:3-508.



EXHIBIT A

The following sections of Hawaii Revised Statutes are
attached:

§412:1-109
§412:3-501
§412:3-502
§412:3-506
§412:3-508

§412:5-400

§412:1-109 Definitions. As used in this chapter, except as otherwise specifically provided herein:

"Affiliate" with respect to an existing or proposed financial institution or a financial institution
holding company, means any company that controls the financial institution or the financial institution
holding company and any other company that is under common control with the financial institution or the
financial institution holding company. The following shall not be considered to be an affiliate:

(1) Any company, other than a financial institution, that is a subsidiary of a financial institution;

(2) Any company engaged solely in holding or leasing the premises of a financial institution;

(3) Any company engaged solely in conducting a safe deposit business;
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(4) Any company engaged solely in holding obligations of the United States or its agencies or
obligations fully guaranteed by the United States or its agencies as to principal ard interest;
and ,

(5) Any company where control results from the exercise of rights arising out of a bona fide debt
previously contracted, but only for the period of time specifically authorized under applicable
state or federal law or regulation.

"Aggregate net contribution to capital® of a company means the sum of amounts employed to
purchase capital stock of a company and to make contributions to the company’s capital and surplus, less
amounts received upon the sale or redemption of capital stock of the company or received in distributions
with respect to the company’s capital stock other than amounts received in distributions from the
accumulated net earnings of the company.

"Aggregate outstanding investment” in a company means the sum of amounts employed to purchase
caﬁital stock of a company, to make contributions to the company’s capital and surplus and to invest in
obligations of the company, less amounts received upon the sale or redemption of capital stock of the
company, amounts received in distributions with respect to the company’s capital stock other than
distributions from the accumulated net earnings of the company, and amounts received to retire
obligations of the company.

"Approrriate federal regulatory agency” means, with respect to a financial institution or financial
institution holding company, any one or more regulatory agencies of the federal government referred to in
the following sentence wﬁich either (1) insures the deposits of the financial institution or financial
institution holding company, or (2) has the power and duty to conduct periodic general examinations of the
affairs of the financial institution or financial institution holding company by virtue of the legal
characterization of the financial institution or financial institution holding company under federal law, and
not by virtue of the fact of affiliation of the financial institution or financial institution holding company
with any other person or an alleged violation of a.specific law. Subject to the preceding sentence, an
atppropriat.e federal relgulatory agency may be the Federal Deposit Insurance Corporation, the Comptroller
of the Currency, the Federal Reserve Board, the Office of Thrift Supervision, the National Credit Union
Administration or any regulatory agency of the federal government which shall succeed to the insurance
or supervisory duties of one of the foregoing.

"Capital” means: (1) the ag%regate par value or other amount received and allocated to the issued
and outstanding capital stock of a financial institution; or (2) the total amount of a mutual association or a
credit union’s outstanding and unimpaired membership shares or share accounts.

"Capital stock” means the units of interest, whether or not having a par value, common or
preferred, legally issued by a financial institution or other corporation, which represents a fractional
ownership interest in the institution or corporation. The term does not include shares or membership in a
mutual savings and loan association or credit union.

"Circuit court” means the court established in each of the judicial circuits of this State pursuant to
chapter 603 and which has jurisdiction under section 412:1-108 over a matter.

"Commissioner” means the commissioner of financial institutions of this State.

*"Common stock” means all capital stock of a financial institution or other corporation that is not
preferred stock.

"Company” means any corporation, partnership, trust (business or otherwise), association, joint
venture, poomndicate, unincorporated organization, or any form of business entity not specifically listed
herein and, ess specifically excluded, a financial institution; provided that "company” does not mean
any trust existing on July 1, 1993, which under its terms must terminate within twenty-five years, or not
g;ter than twenty-one years and ten months after the death of individuals living on the effective date of

e trust.

"Comparable financial institution" means:

(1) In the case of a bank that is a Hawaii financial institution, a national banking association, and
vice versa;

(2) In the case of a savings and loan association or savings bank that is a Hawaii financial
institution, a federal savings and loan association or federal savings bank, and vice versa; and

(3) In the case of a credit union that is a Hawaii financial institution, a federal credit union, and
vice versa.

"Conservator" means a person appointed by the commissioner to take possession and control of a
Hawaii financial institution for a temporary period in order to preserve ang protect thesassets of the
institution for the benefit of its depositors, beneficiaries, creditors, and shareholders or members.

“Control” means, unless the context clearly requires otherwise, directly or indirectly, solely or
through another person or transaction, or in concert with another: )

(1) Owning or having the power to vote twenty-five per cent or more of any class of voting
securities;

(2) Owning or having the power to exercise twenty-five per cent or more of the votes of a mutpal
association, credit union, or other entity whose voting rights are not determined by voting
securities;

(3) Owning or having the power to vote ten per cent or more of any class of voting securities if:
(A) the issuer of that class of securities has issued any class of securities under section 12 of
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the Securities Excharfge Act of 1934, as amended; or (B) imm&@ately after the acquisition, no
other person will own a greater percentage of that class of voting securities;

(4) Having the power to elect by any means a majority of the directors; or

(5) Having the power to exercise a dominant influence over management, if so determined by the
commissioner after notice and a hearing.

No depository institution or trust company shall be deemed to own or control a company by virtue of
its ownership or control of shares in a fiduciary capacity, unless that depository institution or trust
company has sole voting power over a sufficient number of voting securities of the company to constitute
control hereunder.

"Deposit” or "deposits” means money or its equivalent received or held by a person in the usual
course of business and for which it has given or is obligated to give credit, either conditionally or
unconditionally, to a demand, checking, savings, time, passbook, negotiable order of withdrawal, thrift or
share account, or which is evidenced by its passbook, certificate of deposit, thrift certificate, investment
certificate, certificate of indebtedness, or other similar instrument, or a check, draft or share draft drawn
against a deposit account and certified by a person, on which the person is primarily liable.

"Depository institution” means a financial institution that is authorized to accept deposits under its
chartering or licensing authority and includes a bank, savin%s bank, savings and loan association,
depository financial services loan company, credit union, or intra-Pacific bank.

"Director” means any member of the board of directors of a financial institution, whether or not
receiving compensation. An advisory director is not considered a director if the advisory director (1) is not
elected by the shareholders of the financial institution, (2) is not authorized to vote on matters before the
board of directors, and (3) provides solelfy general policy advice to the board of directors.

"Division"” means the division of financial institutions of the department of commerce and consumer
affairs of this State.

"Executive officer" of a financial institution means a person who participates or has authority to
participate (other than in the capacity of a director) in major policymaking functions of the financial
institution, whether or not: (1) the officer has an official title, (2) the title designates the officer as an
assistant, or (3) the officer is serving without salary or other compensation. The chairperson of the board,
the president, every vice president, the secretary, and the treasurer of a financial institution are
considered executive officers, unless (1) the officer is excluded, by resolution of the board of directors or by
the bylaws of the financial institution, from participation (other than in the capacity of a director) in major
policymaking functions of the financial institution, and (2) the officer does not actually participate in such
major policymaking functions. An executive officer of a financial institution includes an executive officer of
any subsidiary of the financial institution, unless the executive officer of the subsidiary (1) is excluded (by
name or by title) from participation in major policymaking functions of the financial institution by
resolutions of the boards of directors of both the subsidiary and the financial institution, and (2) does not
actuall'y partici'Pate in such major policymaking functions. :

Federal” means belonging to, part of, or related to the government of the United States of America.

"Federal financial institution" means a national banking association, federal savings bank, federal
savings and loan association or federal credit union.

"Federal Home Loan Bank" means a federal home loan bank created and organized under the
authority of the Federal Home Loan Bank Act.

"Federal Reserve Bank" means a federal reserve bank created and organized under the authority of
the Federal Reserve Act.

"Federal Reserve Board" means the Board of Governors of the Federal Reserve System created and
described in the Federal Reserve Act.

"Tj ja]l ipstitution"” means a Hawaii financial institution, and unless the context indicates
otherwise, a feder ancial institution or foreign financial institution.

"Financial institution holding company” is a holding company which controls a Hawaii financial
institution or which controls another ﬁnanciai’ institution hoFding company. The following persons shall not
be deemed to come within the definition of a financial institution holding company:

(1) A registered dealer who acts as an underwriter or member of a selling group in a public
offering of the voting securities of a financial institution or of a financial institution holding
company;

(2) A person who acts as proxy for the sole purpose of voting at a designated meeting of the
security holders of a financial institution or of a financial institution holding company;

(3) A person who acquires control of a financial institution or of a financial institution holding
company by devise or descent; or

(4) A pledgee of a voting security of a financial institution or of a financial institution holding
company who does not have the right, as pledgee, to vote such voting securitﬁ'.

.. "Financial institution subsidiary” means: (1) a financial institution that is controlled bg' a financial
institution holding company, or (2) a financial institution holding company that is controlled by another
holding company.

Fogiﬂ i‘mﬂgﬁg ;’agtitutiog" means a person, other than a Hawaii financial institution or a federal
financial ins on whose operatidns are principally conducted in this State, which is authorized to engage
under the laws of its jurisdiction of organization, or does engage, in the business of accepting deposits or
making loans or engaging in the trust business. g
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W means a corporation or credit union which holds a charter or license
under this chapter or under prior Hawaii law, authorizing it to accept deposits, to make loans in excess of
the rates permitted .in chapter 478, or to engage in the business of a trust company, and includes a
corporation, mutual savings and loan association er credit union existing and chartered as a Hawaii
financial institution or licensed to transact business in this State on July 1, 1993. A Hawaii financial
institution may be a bank, savinafs bank, savings and loan association, depository financial services loan
iomgany, nondepository financial services loan company, trust company, credit union, or intra-Pacific
an

"Holding company” means any company which controls another company.

“Impaired capital and surplus” or similar language relating to impairment of capital or surplus,
means that a financial institution has less than the minimum amount of capital and surplus required
under this chapter for that type of financial institution.

"In concert with another™ means (1) knowing participation in a joint activity or interdependent
conscious parallel action towards a common goal whether or not pursuant to an express agreement; or (2)
a combination or pooling of voting or other interests in the securities of an issuer for a common purpose
puritlxlant to any contract, understanding, relationship, agreement, or other arrangement, whether written
or otherwise.

"Insolvency” means, with respect to a financial institution, that the value of its assets is insufficient
to pay its depositors and its creditors.

“Institution-affiliated party” means any of the following:

(1) Any director, officer, employee or controlling shareholder of, or agent for, or other person that

controls a financial institution;

(2) Any person who has filed or is required to file an application to become a financial institution
with the commissioner or an application to acquire control of a Hawaii financial institution or
financial institution holding company with the commissioner;

(3) Any shareholder, consultant, joint venture partner, and any other person as determined by the
commissioner (by rule or case-by-case) who participates in the conduct of the affairs of a
financial institution; or

(4) Any independent contractor (including any attorney, appraiser, or accountant) who knowingly
or recklessly participates in any of the following which caused or is likely to cause more than a
minimal financial loss to, or a rs':‘ifniﬁcant adverse effect on, the financial institution:

(A) Any violation of law or rule,
(B) Any breach of fiduciary duty, or
(C) Any unsafe or unsound practice.

"Loans and extensions of credit” by a financial institution means any direct or indirect advance of
funds (including obligations of makers and endorsers arising from the discounting of commercial paper) to
or for the benefit of a person made on the basis of any obligation of that person to repay the funds.
“Loans and extensions of credit” includes a contractual commitment to advance funds. "Contractual
commitment to advance funds” means (1) an obligation to make payments, directly or indirectly, to a third
party contingent utpon default by the financial institution’s customer in the performance of an obligation
under the terms of that customer’s contract with the third party or upon some other stated condition, or
(2) an obligation to guarantee or stand as surety for the benefit of a third party. The term includes, but is
not limited to, standby letters of credit, guarantees, puts or other similar arrangements; but does not
include commercial letters of credit and similar instruments where the issuer expects the beneficiary, to
draw upon the issuer, which do not guaranty payment of a money obligation, and which do not provide for
payment in the event of default of the account party.

*Obligation” means any bond, debt, debenture, loan, note or similar undertaking.

"Obligor" means a person owing an obligation.

"Open to the aFublic" means accessible or available to the general public during regular business
hours without special permission. .

“Operations are principally conducted” where total deposits placed with a person together with
deposits placed with its subsidiaries are largest. .

"Paid-in capital" means the amount of capital actually received by the financial institution for its
capital stock, membership shares or share accounts, as the case may be. .

"Passbook” means any book, statement of account, or other record used by a financial institution to
record deposits, withdrawals, interest, dividends and changes.

“Person" means a natural person, entity or organization, including without limitation an individual,
corporation, joint venture, partnership, sole proprietorship, association, cooperative, estate, trust, or
governmental unit. .

"Preferred stock™ means capital stock in a financial institution or other corporation which entitles its
holders to some preference or priority over the owners of common stock, usually with respect to dividends
or asset distributions in liquidation,

"Principal shareholder” means a person other than a financial institution, that, directly or indirectly,
or acting through or in concert with another, owns, controls, or has the power to vote more than ten per
cent of any class of voting securities of a financial institution. Shares owned or controlled by a member of
an individual’'s immediate family are considered to be held by the individual. As used in this definition
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"immediate family" means the sY#se of an individual, the individual's gr children, and any of the
individual’s children (including adults) residing in the individual’s home.

"Receiver"” means a person appointed by the commissioner to take possession and control of a
Hawaii financial institution f%r the purpose of liquidating and winding up the affairs of the institution.

"Related interest” means (1) a coxapany is controlled hy a person or (2) a political or campaign
cormmittee that is controlled by a person or the funds or services of which will benefit a person.

"Retained earnings" means the net income of a financial institution earned since its inception which
has not been distributed to its shareholders or transferred or allocated to capital stock or surplus or, as the
case may be, the accumulated deficits of the financial institution. The term "retained earnings" is
interchangeable with the term "undivided profits".

"State” or "this State"” means the State of Hawaii, its political subdivisions, agencies, and
departments.

"Stock financial institution” means a financial institution which issues shares of capital stock as
evidence of fractional ownership in the institution. The term does not include mutual savings and loan
associations or credit unions.

"Subsidiary" means a corporation, joint venture, partnership, or other company that is controlled by
another corporation. :

"Surplus” means an amount received by a financial institution for its capital stock, membership
shares, or share accounts, as the case may be: (1) in excess of the par value of any shares having par
value; or (2) in excess of the amount allocated to shares without par value, membership shares or share
accounts. "Surplus” also means an amount transferred or allocated to the financial institution’s surplus
from retained earnings, and, unless the context otherwise clearly requires, "surplus” includes retained
earnings, whether or not transferred or allocated to surplus. [L 1993, ¢ 350, pt of §1; gen ch 1993]

Revision Note

In definitions of "compan?'“ and "Hawaii financial institution”, "July 1, 1993" substituted for "the
effective date of this chapter™.
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412:3-302

r
aNKS AND FINANCIAL INSTITUTEL S

PART V. PLACES OF BUSINESS

§412:3-501 Authorized places of business. (a) A Hawaii financial institu-
tion may conduct business at one or more of the followmg places of business, to the

extent authorized:
(1) The principal office of a Hawaii financial institution is the place of

)

€)

4

business that it designates as its executive headquarters in this State. A
financial institution may, but need not, conduct other businesses per-
mitted under its charter or license at its principal office; provided that for
the purposes of this section, the terms ‘‘principal office,”” ‘‘home office,”’
and “‘main office’’ are interchangeable;
A branch is a place of business open to the public where a financial
institution shall be authorized to conduct all businesses permitted under
its charter or license, except for the maintenance of its executive head-
quarters;
An agency is a place of business open to the public where a financial
institution may conduct only specific businesses approved by the com-
missioner in writing;
An automatic teller machine or ATM is a place of business, either at a
xed location or mobile, consisting of an on-line or off-line, staffed or
unstaffed, electronic processing device, including associated equipment
and structures, that is situated at a premises separate from a financial
institution’s principal office, branch, agency, or support facility, at which
deposits of cash or instruments, or cash disbursement transactions be-
tween a person and one or more financial institutions are accomplished,
whether instantaneous or otherwise, through or by means of electronic or
automated signals or impulses including the human voice; provided that it
shall not mean a telephone or an electronic processing device situated at
or within the premises of a bank customer that is used only for transac-
tions between that customer and the financial institution. The term does
not include merchant operated terminals and point of sale terminals; and
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(5) A support facility is a place of business that is not generally open to the
public, where a financial institution conducts limited types of significant
. business operatiaus.of the financial institution, including but not limited

to data processing, clerical activities, and storage.

(b) In addition to conducting business at a place of business described in
subsection (a), a Hawaii financial institution may conduct business in any other
manner or place necessary or convenient; provided that deposits of cash or instru-
ments shall not be received, checks, negotiable orders of withdrawal or share drafts
shall not be paid, and cash shall not be disbursed, except at an authorized principal
office, branch or automatic teller machine or at any agency or support facility which
has been authorized by the commissioner to accept deposits or disburse cash. (L
1993, ¢ 350, pt of §1; gen ch 1993; am L 1994, ¢ 107, §9]
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§412:3-502 Foreign financial institution. No foreign financial institution shall receive deposits, lend
money, or pay checks, negotiable orders of withdrawal or share drafts from any [principal] office, branch,
agency, automatic teller machine, or other location in this State, unless expressly authorized by this
chapter, other laws of this State, or federal law; provided, that nothing in this section shall prohibit any
foreign financial institution from participating in the disbursement of cash through an automatic teller
machine network or from operating from any location in this State as a mortgage broker licensed under
cha%tgr]454, or as a real estate collection servicing agent registered under chapter 454D. [L 1993, ¢ 350,
ptof §1

. §412:3-506 Opening or relocating automatic teller machine or support facility. A Hawaii financial
institution which opens or relocates an automatic teller machine or support facility shall within thirty days
thereafter submit a letter to the commissioner containing the following information:
(1)  The location of the automatic teller machine or support facility; ’
(2) A description of the type of functions which the automatic teller machine or support facility
will perform; and
(3) The date or anticipated date of opening or relocation. [L 1993, ¢ 350, pt of §1]

§412:3-508 Closing automatic teller machine or ili ii
_ 3 nat; ] support facility. A H ial instituti
shall provide notice to the commissioner of its closure of agp:utomati:y teller mz‘;:v}?i“neﬁg:gﬂglpo‘?ts?gi?iz;

within thirty days of the closing. The notice shall i i i i
support facility closed and the date of closing. [L 1933???53?23?? ? f]n of the automatic teller machine or
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September 6, 1995

Committee on Ways & Means

The Honorable Francis E. Santos, Chairperson
Twenty Third Guam Legislature

155 Hesler Street

Agana, Guam 96910

Dear Chairperson Santos and Members of the Committee on Ways & Means:

My name is Richard Dahl, and I am the President and Chief Operating
Officer for Bancorp Hawaii, Inc. and Bank of Hawaii. Thank you for this
opportunity to testify in opposition of Bill No. 349. Rather than cover specific
points of opposition, I would like to take this opportunity to orally elaborate on the
key points, below, that are more directly related to the future of banking in Guam
and its role in the Pacific Region. The key points are:

l. Guam is an important hub for the region and an important hub for
Bank of Hawaii.

2. Bank of Hawaii has participated in Guam’s community and its
development for the past 34 years.

3. Guam’s economy is growing and Bank of Hawaii wants to continue
to participate in its development.

4. The issue in Bill No. 349 cannot be viewed as a contest between
Guam chartered financial institutions and those not chartered in Guam---the issue
should be looked at in light of today’s global economy and what is good for the
consumer and what is good for Guam’s future.

GUAM BRANCH e POST OFFICE BOX BH ¢ AGANA GUAM 56310
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5. Bank of Hawaii would like to offer its assistance to the Guam
Banking Board and the Guam Legislature to:

a. explore the options available under the interstate branching
federal legislation which will go into effect in June 1997, and

b. develop a transition plan for unrestricted branching by the
effective date.

Bank of Hawaii is committed to Guam and its future, and it our hope that
you will seriously consider the effects of restrictive legislation that may run
counter to Guam’s long term vision for the Region. In closing, I would like to

leave you with an article published in today’s Pacific Daily News that accurately
reflects our optimism, intentions and hopes for Guam and the Pacific Region.

Again, thank you for this opportunity to testify on this bill, and I solicit your
support for an open banking system that will benefit all of Guam’s consumers.

Sincerely,

(Original Signed)

Richard J. Dahl
President & Chief Operating Officer
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Bankoh refocuses on Guam

By LLOYD JOJOLA
Daily News Staff

A new thrust on the region as a whole,
that is what's in store for Guam and Mi-
cronesia, according to Richard J. Dahl,
president of Bancorp Hawaii Inc. and
Bank of Hawaii.

Dahl, along with several other Bank
of Hawaii executives, are on Guam for
several reasons: to unveil their Guam
Economic Report today, and to look over
the western Pacific arm of their corpora-
tion, he said.

“We're refocusing on one of the major
markets, which is Guam,” Dahl said. “In
the past we had decentralized authority
in the Pacific. We're taking a new thrust
on the region as a whole ... taking pro-ac-
tive participation in the west Pacific.”

Dahl said the region, specifically Guam,
now has the technological facilities nec-
essary for the bank to expand and en-
hance services such as automated teller
machines and payment systems.

“Guam is the most sophisticated mar-
ket place in the western Pacific,” Dahl
said. “We see Guam as a focal point for
expansion into Asia.”

Presently, the bank has branches in
Hong Kong, the Philippines, Seoul, Sin-
gapore, Taipei and Tokyo. Its offices in the
western Pacific include, Saipan, Kosrae,
Pohnpei, Yap, Guam and Palau.

Regional hub

While the aforementioned Pacific Rim
branches will act as a catalyst into Asia,
said Dahl, Guam’s place in the pack
would allow it to act as a regional hub.

However, there are some obstacles to
the fulfillment of that vision, including
Guam's restrictive banking laws.

Dahl's talk of expansion ironically
comes a day before the Legislature holds
a hearing on Bill 349. The bill, if passed,
would legally define automated teller ma-
chines as bank branches.

Under Guam law, state and national
banks not chartered in the territory are
limited to two branches on island, and
ATMs have been included in the defini-
tion. Bank of Hawaii representatives plan
on providing testimony against the bill at
the public hearing.

———

Andy Jordanou, Guam country man-
ager for the Bank of Hawaii on Guam,
said the bank hopes to lift the restric-
tions by appealing to those people the re-
strictions affect the most — the consumer.

“We're trying to reach out to the com-
munity and provide the best service pos-
sible,” Jordanou said. “In order to do that
here, in order to be better able to accom-
modate them, we need to provide people
needed services.”

“Bank of Guam is a tremendous com-

getitor‘ But ultimately what will have to
e answered is, ‘What do consumers
want?” Dahi said.

While the Guam banking issue is one
to be determined later, Dahl said the fact
the corporation has the ability to look at
the western Pacific in general is because
of what it learned in Hawaii.

“Hawaii has taught us a lot of lessons,”
Dahl said. “When you are an island bank,
you tend to learn. You have to make sure
you choose the right direction.”

By WILLIAM M. WELCH
Gannett News Service
WASHINGTON — Congress- and.

of confrontation, where a shutdown.of
government looms unless there is.a
break in the stalemate over taxesand'
spending reductions. -7

The
spending issues so complex and the
pressures of the }1)09316 pgemdenﬁal cam-
paign so0 strong, sides dre warning :
there oould be a protracted shutdown:

tax reduction, pro
overhaul of federal health-care plans.
Clinton and the White House warn

in which the president rejects the cuts:

harsh and the pubhc suﬁ’ers the con-
sequernces.

What lies ahead is a series of bud
getary bills and deadlines, sach
its own confusing an‘ay of pote
outcomes:

B Oct. 1 is the deadline for providing
monies to run the government in the
new federal fiscal year. GOP leaders
vowed fiscal 1996 would be the first in
a seven-year plan to reach a balanced
budget.

The cuts needed are large and con-
tentious. If Congress fails to pass the 13
spending bills for government opera-

Budget woes loom ahead

‘Hons by Oct. 1; or if Clinton vetoes

President Clinton are facing an autumn’
‘them, the federal government could

o -~ stop-gap measures that keep the gov-
ifferences are 8o mde, the- ernment going on the previous year’s

~“budgets. This has become routine in
~agreement between the GOP-led

Key issues include welfare reform;.
am cuts and'an”.

ofa“tmmwreck, a disaster scenario . *
. need for cash will exceed the $4.9 tril-

in GOP budget bills as exeessively lon limit on its authority to borrow.

_sional conservatives say this time

“duce increases in spending.

NATION

shut down, sending employees home.
Congress and Clinton could agree to

recent years, but at least some
Congress and. the Democratuc White
House i it

Initially, both sxdes may prefer the
threat of a shutdown to try to push the
other side to an agreement.

B Later this fall the government’s

Congress and the president can raise
the debt ceiling. But many congres-

around, they won't do that unless it’s
coupled with other measures that re-

* M A third factor is what's known as
the “reconciliation bill.” An omnibus
piece of legislation, the bill would in-
clude the GOP tax cut and implement
earlier decisions to cut $270 billion over |
seven years from Medicare, the health

rogram for the elderly, and cut $186
g illion from Medicaid, the health pro-
gram for the poor.
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PART IV. INTRA-PACIFIC BANKS

§412:5-400 Definitions. In this chapter:

"Intra-Pacific bank” is a depository institution or a banking company (1) engaged in the type of
business permi anks chartered by this State, (2) whose home office is located in a reciprocal region,
(3) a majority of whose deposits together with the deposits of its subsidiaries and affiliates are held in a
reciprocal region, and (4) which is not directly or indirectly owned or controlled by any holding company
other than an intra-Pacific bank holding company.

"Intra-Pacific bank holding company"” is a holding company whose subsidiary banking companies
hold a majority of the aggregate deposits in a reciprocal region.

"Reciprocal region"” means any one of the territories or countries of Guam, American Samoa, the
Federated States of Micronesia, the Republic of Palau, the Commonwealth of the Northern Marianas, or
the Republic of the Marshall Islands, only so long as:

1) Its economy is based on the United States dollar; and

(2) Its laws allow a bank that is a Hawaii financial institution or its holding company to establish

and operate a branch or acquire the assets or control of or merge with a bank or bank holding
company in that territory or country, under terms and conditions which are substantially
comparable to or less restrictive than the laws of this State concerning the commencement of
operations, acquisitions, change of control and mergers of banks and bank holding companies.
[L 1993, ¢ 350, pt of §1]

Compilation .of the Hawaii Revised Statutes,
as Amended by the 1993 Regular and
Special Session Laws
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John K. Lee
Sanior Vice President &
Regional Supsarvisor of Guam Branches

September 6, 1995

Honorable Francis Santos, Chairman
COMMITTEE ON WAYS & MEANS

" TWENTY~-THIRD GUAM LEGISLATURE
TERRITORY OF GUAM

Agana, Guam

RE: ©PUBLIC HEARING ON BILL 349
SEPTEMBER 6, 1995

Dear Mr. Chairman and Members of the Committee:

I am John Lee, Senior Vice-President and Regional
Supervisor of First Hawaiian Bank. I am testifying today with
regard to Bill No. 349 which is an Act to add Subsection (c)
to Section 30900, Government Code, which purports to define
"branch" banking. Subsection (c), as proposed, however, does
not define what constitutes a branch, but ensures that
consumer bank communication terminals ("CBCTs"), automated
teller machines ("ATMs") and other electronic devices will be
treated as a branch for purposes of restricting non-
territorial banks from establishing remote ATMs.

While we were aware that Bill 349 was pending, the only
notice provided to us of this hearing was a newspaper hotice
which appeared in yesterday’s Pacific Daily News. our
testimony is, therefore, not as thorough as it would otherwise
be had we, and the general public, been given better notice of
the hearing. We would, therefore, request the Committee’s
indulgence in allowing us to provide additional testimony
after the close of the hearing.

The timing of the introduction of this Bill and the
timing of this hearing leave little doubt that both are a
result of recent deliberations undertaken by the Banking Board
pursuant to its statutory mandate to define terms in the
Banking Code not otherwise defined, and to make rulings and
adopt rules and regulations governing the conduct of banking
in Guam. First Hawaiian Bank supports the Banking Board’s
recent efforts to adopt a modern and sensible definition of
what constitutes a branch bank and the adoption of reasonable
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regulations governing the establishment and operation of ATMs.
In fact, the Banking Board has passed a resolution supporting
a definition of branch bank that does not include ATMs. This
resolution 1is based wupon a realization that consumer
convenience and benefit would be promoted by such a
definition. Substantial testimony, both written and oral, was
provided to the Banking Board in connection with its
determination. For this Committee’s edification, portions of
our testimony in support of the Banking Board’s determination
are included as attachments to this letter.

With respect to the definition proposed in Bill 349, let
there be no mistake that First Hawaiian Bank opposes any bill
which would adopt such a definition. First Hawaiian Bank
opposes any definition that would include ATMs as a branch,
and further opposes the specific definition proposed.

The specific definition of branch bank utilized in Bill
349 1is so sweeping as to potentially include personal
computers, on line debit card systems, telephones and other
electronic devices through which customers can communicate
with their banks. The definition might even include a
territorial bank ATM which, through a network, can be utilized
to obtain funds from an account in a non-territorial bank.
Whatever the intent of this bill, we hope that the intent is
not to completely eliminate the use of electronic devices in
banking.

More important, however, is the fact that if the
Legislature enacts this particular bill, it will be ensuring
that the consumers of Guam will not receive the full range of
modern and convenient banking services which are available to
consumers who reside in the United States or elsewhere. 1In
addition, this Legislature will be ensuring that 1local
citizens who choose not to bank with a territorially chartered
bank will receive less than equal treatment than citizens who
choose to bank with a non-territorial bank. Should this bill
become law, it will be the banking consumers of Guam who will
lose.

Proponents of regulations or legislation limiting state
chartered banks from utilizing remote ATMs in Guam have argued
that their position 1is Jjustified because of disparate
treatment accorded them by Jjurisdictions other than Guan.
That is not, and never was, the intent of the two-branch
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restriction or for the restriction on ATMs. The two-branch
restriction was developed as a tool to allow for the growth of
the Bank of Guam. The history and background behind the
enactment of Public Law 12-8, effective March 23, 1973,
clearly show that the reason for the two-branch limitation at
the time of its enactment was for the express purpose of
protecting the Bank of Guam from the competition of state and
national banks doing business in the Territory at that time.
In researching the history of Guam’s banking laws, we
discovered what appears to be testimony in favor of the
enactment of Public Law 12-8 by Mr. Jesus S. Leon Guerrero,
then President of the Bank of Guam. A copy of Mr. Leon
Guerrero’s letter is attached hereto in its entirety. The
third full paragraph of the first page states as follows:

Let us be candid and honest about the
whole thing. We are talking about the
Bank of Guam which Jjust opened for
business two months ago versus the world
giants in banking. You might say, we can
establish branches any time we want to.
Correct. But it will take at least a
year of operations before we are ready to
start branching. In the meantime, the
other banks who are equipped with the
capital and capability can saturate the
island with branches in one year keeping
us out completely.

The policy behind Public Law 12-8, therefore, and the
policy behind restricting ATMs, was to provide the Bank of
Guam with an environment wherein it could flourish. It
clearly has done so. As of today, the Bank of Guam has no
fewer than 11 physical branches and dozens of ATMs installed
at various locations in Guam. It has grown and prospered
under the protection of Public Law 12-8 for approximately
twenty-three years. This growth has been at the expense of
consumers who choose not to bank with territorial banks.
Public Law 12-8 has served its purpose. The time has come for
a change in the banking industry of this Territory which will
benefit all of the consumers of Guam who deserve the
convenience and up-to-date electronic services that increased
competition in the ATM field will provide. Should Bill 349
become law, the interest of the consumer will be further
sacrificed for no valid reason.
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Some may raise the issue that Citizens Security Bank is
also a local bank and should also be entitled to protection

from out-of-state competition. In actuality, however, with
respect to ATMs, the state chartered banks and national banks
are not the prime competition of Citizens. Their prime

competition in that area is quite clearly the Bank of Guam
which already has a far greater advantage than state chartered
banks purportedly had back in 1973. If the purpose of the
Legislature in restricting branching and ATMs is to protect
the interest of existing local banks and encourage the
formation of new local banks, once a local bank reaches a
particular level of maturity, such as the Bank of Guam has,
perhaps it, too, should be regulated so as to provide an
opening for the new local banks.

The economic conditions in Guam today are significantly
different than they were twenty-five years ago. State
chartered banks and national banks which entered the Guam
market decades ago provided a foundation for the economic
growth of Guam and continue to do so. First Hawaiian Bank for
one has historically maintained a loan portfolio in excess of
its Guam depository base. In other words, Hawaii deposits of
First Hawaiian Bank have subsidized growth in Guam. We, too,
have a commitment to this Territory and to the customers who
have 1loyally banked with us for many years. There is no
further justification for depriving these customers of the
technological advances now available to them with respect to
their banking needs.

There is no evidence that allowing all banks in Guam to
utilize ATMs under reasoned and well drafted regulations will
in any way damage any locally chartered bank. Smaller banks
have not only survived in states which permitted interstate
banking and liberalization of competition, but have actually
prospered. Community banks can and do compete with larger
state and national banks in the banking industry.

In summary, First Hawaiian Bank opposes this bill on the
grounds that it will not be in the best interest of the
banking consumers in the Territory of Guam and on the basis
that its language, as written, is overbroad. Instead, First
Hawaiian Bank encourages the Legislature to allow the Banking
Board to do what it 1is charged statutorily to do: make
rulings, define otherwise undefined terms, and adopt
reasonable and carefully drafted rules and regulations
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governing the banking industry in Guam. This bill will truly
be a step backwards in Guam’s banking evolution. This
Legislature in its wisdom, should not take such an unfortunate
step.

Respectfully submitted,

FIRST HAWAIIAN BANK

JOHN K. LEE
Senior Vice President and
Regional Supervisor

Attachments
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Mr. Chairman and menbers of the committee. My name 1s Jesus
S. Leon Guerrero, President of Banl: of Guan.

B1i1l Wo. 212 1s a simple measure. The purpose is to
clg;ify the intent of the Legislature with regard to sub-p§ragraph
(A) of Section 30900 of the Guam Banking Code. If I remember
correctly, the dintent of this provision was to limit the number
of branches a state or national bank can have in Guam to the
number of branches then in exlstence so that a territorial or
local bank may have a reasonable chance for success. Under this
provision only one national bank 1s entitled to an additional
branch. The others already had 2 or nore branches in operation.

Unfortunately, this provision as finally written into the
code 1is somewvhat ambiglous and can be read that any state or
national bank licensed to do business in Guam before the enactment
of the code may establish 2 additional branches after the
effective date of the code. Thilis means that the 5 national and
state banks may establish 10 additional branches, almost double
the number of branches they had prior to enactment of the code.
This 1s contrary to the protective spirit of the code since
rather than protect the interest of a local bank, 1t threatens
the very survival of a local bank. I am certain this was not
the intent of the legislature, hence, clarification is in order.

Let us be candid and honest about the whole thing. We are
talking here about Bank of Guam which jJjust opened for business
2 months ago versus the world gilants in banking. You might say,
we can establish branches any time we want to. Correct. But 1t
will take at least a year of operation before we are ready to

start branching. In the meantime, the other banks who are



equipped with the capital and capability can saturate the 1sland
with branches in one year keeplng us out completely. Should this
happen, Guam will be the place where outside banks succeed in
keeping out a local bank. It cannot be done in Hawaii. Ca}ifor—
nla or any other state of the Union. MNave you ever seen a branch
of a California bank in Lawailil or vice versa? It is not
discriminating. I am not saying that they should get out. Ho.
They can keep what they have but further branching should be
restricted. It is tough enough to compete with the present
branches considering that 3 of them are the largest banks 1in the
world and 2 of them are the largest from the state of Hawail,
without adding ib more branches. It 1s not discriminating for
the territory to protect the interest of 1ts own creation., UNot
being an attorney, I do not wish to dwell on the question of law
but I suggest that the legislative counsel look into the Clayton
Antl-Prust Act and the Interstate Commerce Act. Also a review
of the case between Transamerica Corporation and the Board of
Governors of the Federal Reserve System 206 F 2 d 163 might
be Interesting.

I wish 1t were possible for me to say reject this bill since
I am never afraid of competition. However, in thils case, you and
I have the responsibility to protect the interest of the first
and only lacal bank, 1ts customers, staff and primarily the 500
shareholders who are all residents and U.S. citizens of Guan.
Under these clrcumstances, I can not BZdp but strongly urge the

passage of B111l No. 212. Guam perhaps is over-banked at this

time which also suggest and I recommend that the legislature loolk
into the possibility of declaring a bank moratorium for at least
2 years so that a complete study 'of our banking needs can be made
before the entry of another bank to Guam 1s approved.

Th oAt vemes . I~/ TTWmCUIC TTAM OATIDDDTRDAN
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February 10, 1995

WILLIAM B. CLEARY

VIA HAND DELIVERY

Mr. Joseph Duenas
Acting Commissioner of Banking
DEPARTMENT OF REVENUE & TAXATION
Government of Guam
Insurance, Securities, Banking
& Real Estate Branch
378 Chalan San Antonio
Tamuning, Guam 96911

RE: REQUEST FOR DECLARATORY RULING
Dear Mr. Commissioner:

Pursuant to §§24207 and 30012 of the Government Code of
Guam, First Hawaiian Bank hereby requests of the Banking Board

declaratory rulings with respect to the following questions:

1. Does Hawall Revised Statutes §412:5-400, et seq.,
constitute a "reciprocal arrangement'" for purposes of §30900
of Guam’s Government Code?

2. Given today’s advanced state of technology with
respect to customer bank communication terminals ("CBCT") and
automated teller machines ("ATM"), the proliferation of

networks pursuant to which users of cards issued by various
institutions may access their accounts through CBCTs, ATMs and
similar machines, the preemption provisions of the Code of
Federal Regulations with respect to the branching of federal
savings associations and other similar factors changing the
nature of the banking business from a "“brick and mortar"
business to an electronic business, are CBCTs or ATMs
considered "branches" for purposes of Guam’s banking law?

Reserving its right to submit further materials in
support of its request for declaratory ruling, First Hawaiian
Bank submits the following in support of its position on the
above 1l1ssues:
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I. Hawaii Revised Statutes §412:5-400, et %eq.
Constitutes a "Reciprocal Arrangement' as said term is used is
§30900(a) of the Government Code.

Government Code §30900(a) states in full as follows:

A bank engaging in the banking business
on Guam pursuant to the provisions of
this Title may operate one or more branch
banks within Guanm, subject to the
approval of the Banking Board and upon
demonstrating to the Board that (1) there
is sufficient need for such branch, and
(2) that the proposed branch has
reasonable opportunity to be economically
self-sustaining; provided, however, that
after the effective date of this Act, no
state or national bank may establish more
than two branches on Guam, except as may
be provided by reciprocal arrangement
with a state or territory of the United
States, and those state or national banks
licensed to engage in banking in Guam
prior to the effective date of this Act
and having more than two branch banks in
Guam prior thereto may maintain such
additional branch banks, but shall not
establish any additional branch banks.
The application to establish such branch
bank shall be considered by the Board
after public hearing at which all
interested parties may present their
reasons and any evidence in favor or
against the establishment of said branch
bank.

In 1993, the State of Hawaili adopted as a part of the
Hawaii Revised Statutes §§412:5-400 through 412:5-407. This
new part to the Hawaii banking statutes was titled "Intra-
Pacific Banks". An Intra-Pacific bank, according to the
statute, 1is a depository institution or banking conpany
engaged in the type of business permitted to banks chartered
by the State of Hawaii whose home office is located in a
reciprocal region, a majority of whose deposits, together with
the deposits of its subsidiaries and affiliates, are held in
the reciprocal region, and which is not directly or indirectly
owned or controlled by any holding company other than an
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Intra—-Pacific bank holding company. H.R.S. §412:5-400. -The
term '"reciprocal region" as used within the statute
specifically includes the Territory of Guam. However, Guam is
included as a reciprocal region only to the extent that its
laws allow a bank that is a Hawaiil financial institution or
its holding company to establish an operating branch, or
acquire the assets or control of, or merge with, a bank or
bank holding company in the territory under terms and
conditions substantially comparable to or less restrictive
laws of the State of Hawaii concerning the commencement of the
operations, acquisition, change of contrel and mergers of
banks and bank holding companies,

Provided that a territory or country qualifies as a
reciprocal region, an Intra-Pacific bank may establish or
acquire one Or more branches in the State of Hawaii if it
obtains the prior approval of the Commissioner to operate such
branch or branches. H.R.S. §412:5-401. In order to obtain
such an approval, the applicant shall file an application
which shall include copies of the applicant’s articles of
incorporation and by-laws, and a certificate of good standing
in its home jurisdiction. The Commissioner of Banking of the
State of Hawaii is required to determine that the laws of the
reciprocal region allow a Hawaill bank or financial institution
to establish and operate a branch in the territory or country
where the applicant 1is domiciled, that the applicant’s
controlling persons are of good moral character and sound
financial standing, its management 1is competent and
sufficiently experienced, it is 1likely to comply with all
applicable laws and its establishment will serve the public
convenience and advantage.

It is respectfully submitted that the Intra-Pacific
banking statutes adopted by the State of Hawail specifically
conform to the requirements of §30900(a) of the Government
Code of Guam and thus constitute a "reciprocal arrangement"
pursuant to which Hawaiil banks and financial institutions may
exceed the two branch limits otherwise provided for in Guan.
A full and complete copy of Hawail’s banking 1legislation
including the part on Intra-Pacific banking is attached to
this letter as Exhibit "A" and incorporated herein by this
reference. First Hawailan Bank is not presently applying to
open or operate an additional branch within the territory. It
does, however, seek a declaratory ruling from the Banking
Board that the Intra-Pacific bank legislation adopted by the
State of Hawaii 1is precisely the type of arrangement
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envisioned by the Guam Legislature in adopting §30900(a) of
the Government Code.

The Banking Board of the Territory of Guam clearly has
the authority to make this determination under §30012 of the
Government Code of Guam. That section states that the Board
shall have the power to "implement by regulation any provision
of this Title, and to define any term not defined in this
Title." The Board, thus clearly has the authority to define
the term ‘'reciprocal arrangement" as said term 1is not
otherwise defined within the code. In addition, the Board has
the authority to adopt regulations implementing §30900 of the
code. First Hawaiian Bank, therefore, respectfully requests
a declaration that the Intra-Pacific banking provisions of the
Hawaii Revised Statutes constitutes a reciprocal arrangement
as that term is used in §30900(a) of the code and, if
necessary, the adoption of a regulation by the Board so
stating.

II. Automatic Teller Machines (ATM) or Customer Bank
Communication Terminals (CBCT) do not Constitute Branches
under Guam’s Banking Laws.

The 1issue of whether ATMs constitute branches within
Guam’s Banking Laws has an unclear history. That history is
recounted to some degree in an Attorney General’s Memorandum
(Opinion) dated November 12, 1986, reference number RT86-1628,
a copy of which is attached hereto and incorporated herein by
this reference as Exhibit "B". 1In that opinion, an assistant
attorney general opined that ATMs constitute branches based
upon Independent Bankers Association v. Smith, 534 F.2d 921
(D.C. Cir. 1976). That case, together with others cited in
the opinion construed the MacFadden Act which regulates the
branching of national banks. The opinion further discussed
previous actions of Guam’s Banking Board which had determined
that ATMs were not branches. Specific reference was made to
the minutes of the January 17, 1984, Guam Banking Board
meeting held in conjunction with an application by Fort San
Houston Bank. These minutes clearly indicate that it was the
opinion of the Board that ATMs are not branches. The minutes
of a March 19,1985 meeting of the board apparently also
addressed the issue in somewhat of an obligque fashion.

It is First Hawailan Bank’s position that the Banking
Board had the authority to make the interpretation it made in
1984 pursuant to §30012(2) of the Government Code giving the
Board the power to define any term not otherwise defined in
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the banking laws of the territory. The banking laws of +his
territory do not, as the Attorney General’s Opinion pointed
out, define the term "branch". The action of the Banking
Board 1in approving the Fort Sam Houston application,
therefore, was a proper exercise of the Board’s rule or
definition making authority under §30012(2). The Attorney
General’s Opinion made absolutely no mention of this power of
the Board and thus overlooked the statutory basis for the
Board’s actions.

The Attorney General’s Opinion, further, did not discuss
other cases which reached conclusions contrary to that reached
by the court in Independent Bankers Association v. Smith,
supra. For example, in State of Oklahoma v. Bank of Oklahoma,
409 F.Supp. 71 (N.D. Okla. 1975). The District Court in
Oklahoma reached the exact opposite holding reached by the
District of Columbia Court of Appeals in Independent Bankers
Association v. Smith, supra. The District Court in Oklahoma,
faced with what it called the difficult task of applying a 50
year old statute to an industry undergoing great changes as a
result of modern electronic technology, supported an
interpretive ruling by the comptroller of the currency the
CBCTs and ATMs were not branches. While it is true that there
is conflicting authority on this point, First Hawaiian Bank
submits that the Banking Board’s 1984 determination was, in
fact, the proper one. The Board’s prior determination in the
Fort Sam Houston case has been vindicated by subsequent
occurrences.

The first subsequent occurrence which is plainly obvious
to anyone utilize banking services today, is the increased use
of electronic technology within the industry. On-line and
off-line point of sale debit cards, increased use of credit
cards, telephone bill paying services, ATM networks which can
be accessed by cards issued by hundreds of institutions, and
the like, all highlight the change in banking from an industry
which used to be firmly rooted in physical structures located
in definite places to one which can be accessed by a variety
of computer and telecommunication facilities worldwide. The
industry has undergone tremendous change since the
introduction of Guam’s banking statutes and it is the
responsibility and function of the Banking Board to promulgate
regulations and definitions which conform the statutes to
these ever changing conditions.

Further developments have also highlighted the
discriminatory nature of any determination that ATMs
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constitute '"branches". As an example, 12 C.F.R. 556-was
amended in 1992 to provide that a federal savings association
may branch in any state of the United States and its
territories, except as provided in the federal regulations.
The regulation further provided that it preempted any state
law purporting to address the subject of branching by a
federal savings association. Thus, at this point in time, any
federal savings association can come to Guam and branch

irrespective of local restrictions. Even 1f ATMs are
considered branches for purposes of Guam’s banking law, the
federal regulations would preempt that law. As long as

compliance was had with the federal regulations, such an
association could establish ATMS irrespective of any contrary
Guam law. In addition, the acquisition of First Savings by
First Federal Savings & Loan out of Hawaii owned in turn by
the same holding company that owns the Bank of Hawaii have
provided at least one Hawaiil banking institution in Guam with
the ability to establish ATMs in the same manner as a
territorial bank could establish them. It is for this reason
that such devices have been established in numerous locations
throughout the island including most, if not all, Pay-Less
stores. This places other state banks at an extreme
competitive disadvantage and highlights the need for further
definitions or rule making activities in this area by the
Banking Board.

Unlike many other jurisdictions, Guam has not adopted
regulations governing ATMs notwithstanding the reference in
its 1984 minutes that it intended to do so. A treatise
published in 1986 indicated that fourteen states, those being
Connecticut, Georgia, Idaho, Maine, Michigan, Nebraska, New
Mexico, North Carolina, North Dakota, Oklahoma, Rhode Island,
South Dakota, Washington and Wisconsin had statutes declaring
the electronic terminals did not constitute branches. Six
states had statutes declaring that such terminals did
constitute branches. Those states were California, Delaware,
Massachusetts, New Hampshire, New Mexico and New York. The
New Mexico statute applied to off premises, unmanned terminals
only. The electronic funds transfer statutes of 17 states
were completely silent on the issue, those being Arkansas,
Colorado, Hawali, Illinois, Indiana, Kansas, Maryland,
Minnesota, Mississippi, Montana, New Hampshire, Oregon,
Tennessee, Texas, Virginia and West Virginia. Thirteen other
states did not have electronic funds transfer enabling
statutes at all. That is the category into which Guam must be
deemed to fall. The treatise also states that whether or not
a state labels the electronic terminals as branches, most
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states have enacted electronic funds transfer legislation
imposing fewer restrictions upon terminals than those for
branch banks. Guam, for whatever reason, has not kept up with
the times and has not seen fit to deal definitively with this
issue.

Since publication of that treatise, the situation has of
course changed. We will update this information shortly and
provide it to you. In the case of Hawaii, at least, its Code
of Financial Institutions, portions of which are attached as
Exhibit "C", clearly shows that ATMs are not considered
branches. Section 412:3-503 sets forth the requirement for
obtaining regulatory approval for opening or relocating
principal offices, branches or agencies, but not ATMs.
Section 412:3-506, relating to opening or relocating ATMs,
contains no approval requirement, only a requirement of notice
within thirty days after the ATM is opened or relocated.

In light of authorities and arguments stated above, First
Hawaiian Bank respectfully requests a determination from the
Banking Board that ATMs and CBCTs do not constitute branches
under Guam’s banking laws. Absent such a determination, First
Hawaiian Bank respectfully submits that the Banking Board
should seek comment and promulgate regulations governing the
establishment and operation of ATMs and CBCTs within the
territory so as to put all financial institutions operating in
Guam on an equal competitive footing which will in turn
benefit the consumers of banking services in Guam by making
those services more convenient for all irrespective of the
particular institution with which a consumer determines to do
business.

Respectfully submitted,
KLEMM, BLAIR, STERLI
A Professional pOration

QHNSON

RICHARD L.
Attorneys

Enclosures

cc: Mr. John Lee
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3 ; § 412:5-306 BANKS AND FINANCIAL INSTITUTIONS § 412:5400

3 _ {4) Of amall business investment companies operating undor the Federal
1 Small Business Investment Act of 1958;

3 (5) Of bank service corporations, subject to the provisions of the Bank
Service Corporation Act, 12 U.S.C. §§ 1861-1862;

3 (6) Of a corparation whose stock i8 acquired or purchased to save a loss on -
i L a preexisting debt secured by such stock; provided, that the stock shall be -
i ' sold within twelve months of the date acquired or purchased, or within such

further time as may be granted by the commisasioner;

(7) Of an international banking corporation established pursuant to
£ article 5A of this chapter or an Edge corporation or an Agreement corpora-
. " tion established or authorized pursuant to section 265a of the Federal Reserve
) & Act, 12 U.S.C. § 681, and

(8) Of a captive insurance company incorporated under the laws of the
United States, or any state or lerritory thereof, or the District of Columbia.
[L 1993, c 360, pt of § 1]

- e e e

U.8. Code. — The Federal Smull Business  groph (g)(4) of this ssction, is codified menerally
Inveatment Act of 1968 (Act of Aug. 21, 1868, at 16 US.C. § £84a et seq.
1| P.L. 85-699, 72 Stat. 68Y), roferred o in para-

§ 412:5-3086. D?posits made by banks.

A bank may deposit any of its funds with (1) a federal reserve bank or a
federal home loan bank in any amount, or (2) another depository institution,
provided that the net deposits in any one depository institution does not exceed
twenty-five per cent of the bank’'s capital and surplus, unless otherwisc
permitted by federal law. In this section, “net deposits in any one depository
institution” means the sum of (1) balances, other than demand balances, duc
[ from the institution and (2) demand balances due from the institution, less any
demand balances due to that institution if that office of the institution in
which the deposit is made is located in the United States. {1 1993, ¢ 350, pt of
§ 1]

v
it i 2o Sliel L SRRE Y - SR IR IR e

PART IV. INTRA-PACIFIC BANKS

P

4 412:5400. Definitions.

In this chapter:

“Intra-Pacific bank” is a depository institution or a bankiny company (1)
engaged in the type of business permitted to banks chartered by this State, (2)
whose home office is located in a reciprocal region, (3) a majority of whose
deposits togethor with the deposita of its subsidiariea and affiliates are held in
a reciprocal region, and (4) which is not directly or indirectly owned or
controlled by any holding company other than an intra-Pacific bank holding
company.

“Intra-Pacific bank holding company” is # holding company whose subsid-
iary banking companier hold a majority of the aggregate deposits in a
reciprocal region.

 — a1 B rede ——

1 j 123
e EXHIBIT "A"
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$ 412:5-401 BANKS AND FINANCIAL INSTITUTIONS § 412:5402 . § «

! “Reciprocal region” means any one of the territories or countries of Guam,
: American Samoa, the Federated States of Micronesia, the Republic of Palau, 5
the Commonwealth of the Northern Marianas, or the Republic of the Marshall ;
e Islands, only 8o long as: N
(1) Its economy is based on the United States dollar; and ‘
(2) Its laws allow a bank that is a Hawaii financial institution or its
holding company to establish and operate a branch or acquire the asaets or
control of or merge with a bank or bank holding company in that territory or
country, under terms and conditions which are aubstantially comparable to
or lesa restrictive than the laws of this State concerning the commencoment
of operations, acquisitions, change of control and mergers of banks and bank
holding companies. [L 1993, ¢ 350, pt of § 1]

g
P PN

« va

$ 412:5-401. Required approval.

No intra-Pacific bank or intra-Pacific bank holding company may engage in
business in this Staie, except in one of the following three formas:

(1) Branch. An intra-Pacific bank may establish or acquire one or more
branches in this State if it obtains the prior approval of the commissioner nv
under this chapter to operate such branch or branches; in

(2) Subsidiary of an intra-Pacific bank. An intra-Pacific bank may estab- L
lish or acquire, directly or indirectly, the assetls of or control over or merge
with a bank that is a Hawaii financial institution or its holding company if §
the intra-Pacific bank obtains the prior approval of the commissioner and: :

(A) Complies with the requirements of this chapter as to mergers and
acquisitions; and

(B) Obtains a charter under this chapter to engage in business as a
bank; §

(3) Subsidiary of an intra-Pacific bank holding company. An intra-Pacific
bank holding company may establish or acquire, directly or indirectly, the

5

assets of or control over or merge with a bank that is a Hawaiian financial n
institution or acquire control over or merge with, its holding company if the 2?

intra-Pacific bank hoiding company obtains the prior approval of the
commissioner and:
(A) Complies with the requirements of this chapter as to mergers and
acquisitions; and
(B) Obtains a charter under this chapter to engage in business as a
bank. [LL 1993, ¢ 350, pt of § 1]

§ 412:5402. Procedure to abtain approval.

(a) In order to obtain prior approval of the commissioner, the applicant shall :
file the application required by and comply with the provisions af article 3. In | 4
addition to any information required under article 3, the application ghall
contain the following information:
(1) The applicant’s articles of incorporation and bylaws, or other basic | he
governing documents: and : in
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2 § 412:5-403 BANKS AND FINANCIAL INSTITUTIONS § 412:5405 : I
n, (2) A certificate from the appropriate regulatory body where its home |
u, office is located, indicating that the applicant is in good standing in that :
Wl jurisdiction. d |
(b) In approving any transaction under this part, the commissioner shall A
consider in addition to the grounds for approval contuined in article 3, the - TH
ta following: - Al
or (1) The laws of the reciprocal region allow a bank that is a Hawaii [.' :
- financial institution or its holding company to establish and operate a 15 | P
to branch or acquire the assets or control of or merge with a bank or bank . l : oy
nt holding company in that territory or country, under terms and conditions | g [ -'..*.
1k which are substantially comparable to or less restrictive than the laws of ! ! ol
this State concerning the commencement of operations, acquisitions, change | 8 J 2
of control and mergers of banks and bank holding companies; and g T
(2) The applicant’s controlling persons are of good moral character and [
sound financial standing, its management is competent and sufficiently i ‘ -
in . experienced, it is likely to comply with all applicable laws, and its estab- 1| - -!
i lishment will serve the public convenience and advantage. :1 | R
re o (¢) Where an intra-Pacific bank branch is being established, the minimum 1 t|
er ' pumber and qualifications of persona serving on the board of directors of an ;
¥ intra-Pacific bank shall be established by the applicable law of ita home office. | 1
b- 2 [L 1993, ¢ 350; pt of § 11 S
e )
gif g § 412:5403. Examination and regulation. o !I
d: 2 Every intra-Pacific bank shall be subject to examination and regulation by 1:
ad - the cormmisaioner, and shall pay fees and costs to the same extont as any bank [:
: chartered under the laws of this State. (L. 1993, ¢ 350, pt of § 11 “
a . .
i | $ 412:5-404. Termination ol authority of intra-Pacific bank. J':
E: : The authority of any intra-Pacific bank to engage in the business of a bank [
al : in this State pursuant to this part shall automatically terminate at such time II
he p as it no longer meets the definition of an intra-Pacific bank under section t
he E | 412:5-400. In spch case it shall: o » E'!
3 (1) Irnmedistely notify the commissioner of that circumatance; i
e ‘ (2) Cense accepting deposits in this State, and cease making loans and &
nd % l investments in this State;
: (3} Within thirty days, adopt a plan for the orderly liquidation of its
+éa };‘ i assets, or its orderly divestiture pursuant to this chapter, and submit such
J plan to the commissioner; and
(4) Take such other measures and actions as shall be dirccted by the
commissianer. {1 1993, ¢ 350, pt of § 1] !
allr} ’ ¥ 412:5-405. Termination of authority of intra-Pacific bank holding :
|

all company.

(n) A financial institution holding company ceasecs to be an intra-Pacific
bank holding company at such time as it no longer meets the definition of an
intra-Pacific bank holding company under section 412:5-400.

slc
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§ 412:6-406 BANKS AND FINANCIAL INSTITUTIONS

§ 412:56-407

(b) A financial institution holding company which loses its status as an

I intra-Pacific bank holding company shall immediately divest itself of its direct

1] or indirect control of any financial institution subsidiary chartered or ap-
proved by this State. Failure to accomplish such divestiture within thirty days
after termination of its intra.Pacific bank holding company status shall be
grounds for the suspension or revocation of the financial institution
subsidiary’s charter or approval. [L. 1993, ¢ 850, pt of § 1)

§ 412:5-406. Paid-in capital and surplus.

Every intra-Pacific bank engaged in banking in this State shall at all times
have paid-in capital and surplus of not less than the minimum amount
provided by this chapter for banks which are Hawaii financial institutions. (L
1993, ¢ 350, pt of § 1]

§ 412:5-407. Same powers and duties as banks.

An intra-Pacific bank engaged in banking in this State shall have all powers
and duties allowed by and imposed on all banks chartered by this State,
including without limitation the authority to accept deposits, make loans,
borrow money and make investments, and the duty to file reports with the
commissioner and insure its deposits in this State with a federal agency. An
intra-Pacific bank shall also be subject to and liable for all fines and penalties
provided by this chapter. (L 1993, ¢ 360, pt of § 1]

ARTICLE 5A. INTERNATIONAL AND FOREIGN BANKING

Effective date. — This article became ellec-
tive July 1, 1993,

Cross referenceu. — Au to foreign business
corporutlions, sec $% 415-106 tn £15-131.

OPINIONS OF ATTORNEY GENERAL

Foreign bank or trusl company had to be
certificated under former chapter. — There
was no rule of statutory ennstruction Lo support
the contention that the romoval of statutory
limitationn an foreign banks by the 1988 repaxt
of former § 403-16 cunstituted the specific stat-
utory empowcrment necessary to allow an out-
of-state institution to perform acts as a corpo-
rate indenture trusles in this Stats. ‘The
proposed nrtivities of a forwign financial inati-
Lution to act in a {iducisry capacity and cxer
cise fiduciary powers in Hawail as a corporate
indenture trustee for a variety of debt financ-
ing instrumunts would have exceeded the au-
thorization in existence until 1988 and could
not then be conducted in the abeence of sny
statutory authority; thus, such {inanaal insti-

tution could not qualify to engago in trust
activitien under [ormer § 403-33. and had to
obtain a license under farmer chapter 406 in
order to lawfully do thu businuss it proposed to
do in Hawaii. Op. Att'y Gen. Na. 80-5 (1990).

Foreign banks may not solicit depoaits
through local newspaper advertisements
nor through direct mailing. lnatitutional ad-
vertising ix permisxible. Op. Att'y Gen. No.
60-93 (18601.

Branch offices of foreign association in
Hnawaii on aor bafore May 16, 1841. — Former
chapter 407 permitied a foruwign savings and
loan association in Hawaii on or befoce May 16,
1941, to operate branches in addition to its
ariginal loca! office. Op. Attty Gen. Na. 65-25
(18651,
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Exhiber HH

BEFORE THE BANKING BOARD
OF THE TERRITORY OF GUAM

FIRST HAWAIIAN BANK’S POSITION ) NO.
PAPER IN SUPPORT OF THE BANKING )
BOARD’S PROPOSAL )

COMES NOW FIRST HAWAIIAN BANK ("FHB") and files this its
position paper in support of the BANKING BOARD OF GUAM'S (the

"Banking Board") of the Department of Revenue and Taxation of
the Government of Guam, following proposals for adoption:

1. Elecgronic banking has created and will continue to
create additional means for banks and other financial
institutions to expand the scope of their operations;

2. Electronic banking, such as remote network ATMs,
debit cards, point of sale terminals, automated clearing house
transactions, check and credit verification systems, home and
office banking terminals, wire transfers and other electronic
payments, should be defined and regulated within the banking
laws of the Territory of Guam.

3. Remote network automated teller machines should be
defined as not being "branches" under Guam’s banking laws for
purposes of the two-branch limitation found in Guam Government
Code § 30900.

4. Automated teller machines should be defined as an
unmanned, freestanding electronic information processing
device which may be 1located separate and apart from a

financial institution’s principal office, branch or detached



facility, which uses either the direct transmission of
electronic impulses to a financial institution or the
recording of electronic impulses or other indicia of a
transaction for delayed transmission to a financial
institution in order to perform financial transactions.
Financial transactions mean cash withdrawals, deposits,
account transfers, payments from deposits, loan or thrift
accounts, disbursements under preauthorized credit agreements
or loan payments and other similar routine financial
transactions ipitiated by an account holder.
1. IMPROVEMENT OF CONSUMER SERVICES

FHB supports the Banking Board’s efforts to provide the
banking consumers of Guam with modern, convenient and
competitive banking services. In addition to the issues and
findings set forth in the Banking Board’s proposal, dated
June 29, 1995, a copy of which is attached hereto as Exhibit
"A",  FHB submits that another basic reason for regulation of
banking by the Banking Board is the promotion of competitive
and convenient banking services to be provided to the
consumers of Guam.

FHB requested by its letter, dated February 10, 1995, for
a declaratory ruling on whether or not remote ATMs were to be
considered branches under Guam’s banking law. FHB requested
this declaratory ruling to enable it to serve its customers

with the most up-to-date banking services which modern

technology can provide. Because of the Territory of Guam’s

-



limitation upon branch banks, the consumers of Guam have not
been given the full opportunity to use ATM services which
consumers in the U.S. mainland, other territories and abrocad
take for granted.

The convenience and versatility an ATM provides for the
consumer’s benefit is undisputed. Using an ATM, the consumer
may access their checking or savings accounts through ATMs
located at a bank or savings and loan other than their own
financial institution, including public places such as
shopping malls and retail outlets, and other locations.
However, Guam’s consumers have not been afforded reasonable
access to current banking technology (including customer or
bank communication terminals ("CBCT")), ATMs and automatic
teller networks, depending upon which banking institution they
choose. For example, local banks in Guam have advertised
their numerous remote ATM locations and the convenient service
available at each location. FHB submits that local banks in
Guam have recognized the extraordinary benefits they can
bestow upon their customers through an ATM network and have
been providing such services through ATMs located at grocery
stores, convenience stores, shopping malls and other
locations. FHB submits that it is in the public interest for
all banks in the Territory of Guam to be allowed to establish
remote ATMs as allowed by the Banking Board for the benefit of

the consumers of Guam.



The modern trend in banking emphasizes increased
technology and reduced restriction upon the banking industry’s
access to the consumer. Banking is no longer a "brick and
mortar" Dbusiness, but rather a "high-tech" electronic
business. The services and convenience that may be provided
to the consumers of Guam by remote ATMs is common knowledge.
FHB supports the Banking Board’s efforts to provide such
modern and consumer-friendly services through remote ATMs to
the people of the Territory of Guan.

2. AUTOMATIC FELLER MACHINES (ATM) OR CUSTOMER

BANK COMMUNICATION TERMINALS (CBCT) DO NOT

CONSTITUTE BRANCHES UNDER GUAM’S BANKING LAWS
A. HISTORICAL PERSPECTIVE IN GUAM

The issue of whether ATMs constitute branches within
Guam’s Banking Laws has been clarified by the recent Attorney
General’s Opinion (the "Opinion"), dated April 21, 1995, a
copy of which is attached hereto as Exhibit "B". This Opinion
reversed the previous 1986 opinion of the Attorney General
(holding that an ATM 1is a branch) and held that the 1986
opinion was provided as guidance only to the Banking Board and
was not meant to "tie the Board’s hands" in terms of defining
branch banks to include or exclude ATMs and CBCTs. In
addition, the Opinion expressly affirms that it is a matter
for the Banking Board to decide whether or not the terms ATM

or CBCT are included within the definition of branch banks.



B. INHERENT AUTHORITY OF THE BANKING BOARD

FHB agrees with the Attorney General’s Office that the
Banking Board has the authority to adopt its proposal that %n
ATM is not within the definition of "branch bank," pursuant to
§30012(2) of the Government Code giving the Board the power to
define any term not otherwise defined in the banking laws of
the territory. The banking laws of this territory do not, as
the Opinion points out, define the term "branch" or "branch
bank." FHB submits that the Banking Board should allow all
consumers of GuUam reasonable and convenient access to modern
banking technology, such as remote ATMs.

The Banking Board has the authority to define the terms
pursuant to which territorial and national banks conduct their
branch and ATM banking business. § 30012(2) GUAM GOV’T CODE.
On this point, FHB submits that the Banking Board’s 1984
determination was, in fact, the proper one. The Board’s prior
determination (that ATMs are not branches) in the Fort Sam
Houston case has been vindicated by subsequent occurrences.
C. MODERN TREND

The use of electronic technology within the banking
industry today is an important part of consumer services. On-
line and off-line point of sale debit cards, increased use of
credit cards, telephone bill paying services, ATM networks
which can be accessed by cards issued by hundreds of
institutions, and the 1like, all highlight the change in

banking from an industry which used to be firmly rooted in
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physical structures located in definite places to one which
can be accessed by a variety of computer and telecommunication
facilities worldwide. These changes highlight the banks /
efforts to provide convenient, cost-efficient services to
their consumers. The industry has undergone tremendous change
since the introduction of Guam’s banking statutes and it is
the responsibility and function of the Banking Board to
promulgate regulations and definitions which conform the
statutes to these ever changing conditions. FHB will submit
additional testimony and materials (if such be needed) at the
public hearing to document this electronic age of banking.
Consumers today are travelers upon an information highway
accessed by their personal computers. Every day a greater
number of consumers purchase computers to access information
data bases through the Internet and other communication
systemns. Consumers may use their personal computers to
monitor home finances, educate their children, conduct family
correspondence and a myriad of other applications. Consumers
at many banks now or in the near future will also be able to
use their personal computers to access their bank accounts, to
transfer funds and to pay bills. Many banks also offer some
of these functions through telephone transfer services, in
which the consumer’s phone is in effect a computer terminal.
The Banking Board would certainly not deem a home personal
computer or a telephone to be a "branch." FHB submits that

there is no compelling reason to define an ATM as a "branch,"
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because its functions are so similar to computers and phones
electronically linked to a bank. FHB supports the Banking
Board’s efforts to remove the barriers blocking Guan’s
consumers from access to ATMs.

FHB believes that the banks who best understand
customers’ needs in this technological age will be successful
in providing convenient and economic services to satisfy their
needs. There is an unparalleled change in the manner in which
financial services are being delivered to consumers today.
The Banking Epard now has the opportunity to allow such
services to be provided to the consumers of Guam. The banking
institutions in Guam have recognized this fact and it is for
this reason that such remote ATMs have been established in
numerous locations throughout the island.

The establishment of remote ATMs is also possible as a
result of the removal of restrictions upon banking services
provided by savings and loan associations. Specifically,
12 C.F.R. 556 was amended in 1992 to provide that a federal
savings and loan association may branch in any state of the
United States and its territories, except as provided in the
federal regulations. The regulation further provided that it
preempted any state law purporting to address the subject of
branching by a federal savings and loan association. Thus, at
this point in time, any federal savings and loan association

can come to Guam and Dbranch irrespective of local

restrictions. Even 1if ATMs are considered branches for



purposes of Guam’s banking law, the federal regulations would
preempt that law. As long as compliance was had with the
federal regulations, such an association could establish AFMs
irrespective of any contrary Guam law. An example of this
type of arrangement is the acquisition of a savings and loan
association by a holding company that owns both banks and
savings and loan associations. This type of acquisition has
provided the opportunity to at least one banking institution
in Guam to use ATMs owned by a savings and loan to establish
ATMs with no access charge to the customers.
D. GUAM?’S OPPORTUNITY TO ADOPT THE MODERN TREND

Unlike many other jurisdictions, Guam has not adopted
regulations governing ATMs notwithstanding the reference in
its 1984 minutes that it intended to do so. Subject to
updated information, as of March 1995, thirty-seven states and
the Commonwealth of Puerto Rico do not consider electronic
terminals, such as ATMs, as bank branches. Eight (8) states
have statutes declaring that such terminals constitute
branches. Those states are California, Delaware, Mississippi,
Missouri, New Mexico, Ohio, Pennsylvania and Vermont. The New
Mexico statute applies to off premises, unmanned terminals
only. The banking statutes of seven states are completely
silent on the issue, those being Arizona, Colorado, Oklahoma,
Tennessee, Texas, including the District of Columbia and the
Virgin Islands. This is the category into which Guam must be

deemed to fall. Whether or not the foregoing states have
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labeled electronic terminals as branches, the majority of
states have enacted electronic funds transfer legislation
imposing fewer restrictions upon terminals than those for
branch banks. Guam, for whatever reason, has not kept up with
the times and has not seen fit to deal definitively with this
issue. The regulation of ATMs by the states is no longer in
a state of flux. The majority trend is that an ATM does not
constitute a "branch bank."
3. CONCLUSION

In light 6f authorities and arguments stated above, FHB
respectfully requests that the Banking Board adopt its
proposal and define that ATMs and CBCTs do not constitute
branches under Guam’s banking laws and the issuance of a
definition of the terms "branch" or "branch bank" or "branch
bank" and ‘"automatic teller machine." Absent such a
determination, FHB respectfully submits that the Banking Board
should seek comment and promulgate regulations governing the
establishment and operation of ATMs and CBCTs within the
territory so as to put all financial institutions operating in
Guam on an equal competitive footing with respect to this
service or convenience which will in turn benefit the

consumers of banking services in Guam by making those services



more convenient for all irrespective of the particular
institution with which a consumer determines to do business.
Respectfully submitted this day of August, 1995

FIRST HAWAIIAN BANK

By

JOHN K. LEE
Senior Vice President and
Regional Supervisor

ATTACHMENTS: -Exhibits "A" & "B"
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Remote Network Automated Teller Machines
(Remote ATM's)

Authority:

The authority over this issue is based on Title XXXI, GCA, Article II Section 30010.(a)
"There is hereby established within the Division of Insurance, Securities and Banking of the
Department of Revenue and Taxation an Office of Commissioner of Banking Which shall be
charged with supervision of banking activities in Guam ...", Section 30011.(a) "There is hereby
established in the Division a Banking Board which shall consist of seven (7) members including
the Commissioner who shall be Chairman. ", and Section 30012.(a) (2) "Implement by regulation
any provision of this Title, and to define any term not defined in this Title.”

Question:

Letter from First Hawaiian Bank (dated February 10th, 1995) requesting a declaratory
ruling on whether Remote Atm's are considered "branches” under Guam’s banking law for

purposes of the two branch limitation found in Section 30900. GCA.

Issues and Findings:

1) The most basic reason for regulation of banking is depositor protection. Banking
poses a number of unique problems for customers and creditors. Many bank customers use a
bank primarily when writing and cashing checks and carrying out other financial transactions.
To do so, these bank customers must usually maintain a deposit account. As a consequence,
bank customers assume the role of bank creditors and become linked with the fortunes of their
bank. This contrasts with most other businesses, where customers simply pay for goods and/or

services and never become creditors of the business.

Apart from just being concerned about individual depositors, banking regulation
must also seek to provide a stable monetary framework for making payments. With the vast
volume of transactions conducted every day by individuals and businesses, a safe and acceptable
means of payment is critical to the health of our economy. Another aspect of a good banking
system is that customers are provided quality services at competitive prices. One of the
purposes of bank regulation, therefore, is to create a regulatory framework that encourages
efficiency and competition and ensures an adequate level of banking services throughout the

economy.

Electronic banking has created another means for banks to expand the scope of
their operations. In terms of transaction services, the development of automated teller machines
(ATM’s) has been a major element in furthering electronic banking. The majority of states now
draw a distinction between electronic off-premises facilities; such as remote ATM’s and regular
branch offices. Because electronic facilities typically involve less of an investment than branch
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offices and only offer routine transaction services, most states have not imposed lengthy approval
procedures on such facilities or based capital requirements on the number of facilities.

2) Attorney General Opinion RT 86-1628 ruled that ATM’s are considered as
"branches” under several non-Guam legal decisions, but that there is no statutory, regulatory or
case law in Guam on the issue. Said opinion was not based on any Guam law or regulation; but
was based on several cases from other jurisdictions, stating in part of the opinion that... "For
the time being, ATM’s should be considered branches, ....... ".  Further said opinion
acknowledged that the Guam Banking Board had in a request by the Fort Sam Houston Bank
"decided that solely for purposes of Fort Sam Houston’s application, ATM's were not
branches.". This appears in the minutes of the January 17, 1984 Guam Banking Board Minutes,
on page 4: "After discussions, the Board ruled that in the absence of express language in the
Banking Code, it is the opinion of the Board that ATM’s are not branches, however, the Board
is in the process of proposing regulations for clarification ....". The minutes of the March 19,
1985 meeting address this same issue: "The Automatic Transfer (Teller) Machine was discussed
and it was pointed out that it appears from the minutes of the previous meeting . . . that the
Board approved it as not a branch bank. It was pointed out that it was only to accommodate
Fort Sam Houston Bank and- that a case-by-case should be considered based on the machines

capability and limitations.”. ~

K) The Attorney General has issued an information memorandum dated April 21,
1995. That memorandum revised the previous 1986 opinion of the Attorney General that ruled
that ATM s should be considered as bank branches for the time being under non-Guam case law.
In his latest memorandum, the Attorney General removed from the 1986 opinion the language
stating that ATM's should be considered as bank branches for the time being under non-Guam
case law. Instead, the Attorney General has indicated unequivocally that it is the Banking Board
that has the power to make the decision of whether ATM’s are bank branches.

4) One argument which seems to indicate that these remote network ATM’s are not
branches is that these machines are not bank specific. For example, it is possible to take your
Otto ATM card issued by First Hawaiian Bank to its customers and use this Otto card at a Bank
of Guam Pacific Express ATM to transfer money from a FHB savings account to a FHB
checking account (this is a deposit), withdraw money from a FHB savings or checking account
(this is a withdrawal), obtain a cash advance from a FHB credit line account (this is a loan), and
inquire about a FHB bank account balance. Given that all these First Hawaiian Bank transactions
can be done at a Bank of Guam Pacific Express ATM, the question is if these machines are
branches, whose branch is this ATM? Bank of Guam, because they own the machine or First
Hawaiian Bank because all the transactions conducted are First Hawaiian Bank transaction? In
a traditional brick and mortar branch, for example, a First Hawaiian Bank customer would be
unable to transact First Hawaiian Bank business in the Bank of Guam Agana Branch. Such a
customer would be told to go to the nearest FHB branch to do his business. There are many
other technological advances in electronic banking that may further redefine banking in the
future such as how would we treat home banking (people Wwith pc computers will in the near
future be able access their bank account from home). The electronic advancements seem to
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indicate that these machines are consumer devises which allow greater access to these
consumer’s bank accounts. Additionally since these remote network ATM's perform routine
transaction services, and they are call automated TELLER machines, several states view these
machines as just that "TELLERS" and have regulated these remote ATM’s by requiring that
these remote ATM’s be assigned and under the direct control of a specific branch of the bank
that owns the remote ATM. N

Initial Determinations:

In view of the Issues and Findings, the following Initial Determinations are hereby
proposed for adoption by the Banking Board after a hearing:

1) Electronic banking has created and will continue to create additional means for
bank and other financial institutions to expand the scope of their operations.

2) Electronic banking such as Remote Network ATM’s, debit cards, point of sale
terminals, automated clearinghouse transactions, check and credit verification systems, home and
office banking terminals, wire transfers and other electronic payments, should be defined and
regulated within the banking laws of the Territory of Guam.

3) Remote Network Automated Teller Machines should be defined as not being
“branches” under Guam'’s Banking Laws for purposes of the two branch limitation found in
Section 30900. GCA.

4) Automated Teller Machines should be defined as an unmanned free-standing
electronic information processing device which may be located separate and apart from a
financial institution's principal office, branch or detached facility, which uses either the direct
transmission of electronic impulses to a financial institution or the recording of electronic
impulses or other indicia of a transaction for delayed transmission to a financial institution in
order to perform financial transactions. Financial Transactions mean cash withdrawals, deposits,
account transfers, payments from deposit, loan or thrift accounts, disbursements under
preauthorized credit agreement or loan payments and other similar routine financial transactions

initiated by an account holder.

5) The Banking Board shall hold a hearing on August 16, 1995, for the purpose of
issuing Final Determinations and Rules and Regulations.
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Nemorandum (lnformational) Raf: DRT 95-0486
To: Commissionar of Banking
From ALtorney General

Subject: Uranch Banking and ATMs

This office is in recoipt of your reguest of April 14, 1995, in
which you requested the assistance of this office regarding the

following:

REQLEST NO.

ANSBWER :

REQURST NO.

ANSWER:

i:

31

Does the Hawaii RevisBed statutes §412:5-400, et
gaqg., constitute a "reciprocal arrangement" for the
purpcsaes of Government Coda §30900°7?

Seca discussion.

urder cuam Law ars Automated Tellor Machines (ATMs)
and Customer Bank Communication Terminals (CHCTSs)
“Hhranch" banks?

Caee law strongly suggests Lhat ATMs and CBCTs that
are neithar ownad nor rented by a bank are not
"branchas" of that bank. Howevar, if the ATM or
CBC1 is owned or rented by a bank, then it is an-
open question as to-whether or-not such ATM or CBCT.
is a branch. B8See discussion.

STATEMENT Ol PACTS:

1n November 1986 this office issued an opinion (RT 86-1628) which
indicated that tha Attorney General beslieved tha Guam banking law.
considered CBCTs and AIMMs to. ba "branch" banks. The facts.
underlying that opinion were: (&) Guam -law raestricts non-
territorial bonks to two branchas; (b) the Bank of-Hawaii (a-non-
y’A*terriﬁbrial“bank) #lready had two branches; (¢} the Bank of Hawall'
wanted Lo install ATMS at variopus locations separate from it main.
and branch. sitaes- {(ie, ahopping centers); and (4) Guam Jlaw was.
gilant on-whethcer. ATMs were considered branth banks. The opinion:

providaed, in-part:

o’

v I

Commonwealth Now|
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Tn conclusion., there is no law controlling the situation
on Guam namely no statute, no case law, and no statutory
definicion of "branch%., Howevar, cases which dealt with
similar issues at hoth the state and federal Jlevel have
detarmined that ATM8S are indeed branches. If the Banking
Comuisgioner were to hold to the contrary, he sgshould
expect thecsc same cases to ba mentioned in arguments
against thig position.

In February 1995 First Hawaiian Bank's rcpresentatives wrote to thae
Commissicner of Banking in support of Pirst Hawaiian's application
Lo install ATMS at various locations on Guam. A4 was the case with
thc Bank of llawaii, above, First Hawaillan Bank already has Lwo (2)
branches. Thus, if ATMs continue to be considersd branch banks,
First Hawaiian Bank could. not install the ATMs and s8till stay

within the required two branch limit.

1In April 1995 the Lagul Counsel for the Department of Revenue and
Taxation (PDRT) send the Director of Revenue (Commissioner of
Banking) a memcrandum concerning the above mentioned latter from
the FirstL Hawalian Bank's representative. The lengthy memorandum
indicated that thae Banking Board was authorized to review and act
upon the request of First Hawalian Bank, but that the matter should
be approached judiciouely. Thc DRT Logal Counsal also submitted to.
the PRT Director a Position rPaper concerning the Iirst Hawaiian
Bank application to install ATMs. In that paper, the Legal Counsel

indicated, in part:

The BPanking Board has started the review of this
question. We have reguested additional data from other
jurisdictions and we intend to address this issue from
the perspective of a well thought out, well informed. and
delibvorated docision. wa. baliavao that the. Attornaoy
Gancral. should bae asked.to ravisit his earlier opinion
and either seek to answer thig question based on the data
both locnlly“and'externally—availabla~acknowledqing»the
tremendous change in traditional banking concopts and Lhe
impact of the electronic revolution which has occurred,
or defor Lo the banking board on-this matter.

In mid=April. 1995 the Banking Commissioner provided this office:
with all.the information stated above:-and requested that wa review-
our opinion RT B86-1628 as suggestod immediately above.
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DISCUSSION OF REQUYESYT NO. 1:

Doas the Hawaiil Reviged Statutes §412:5-400, et seq.,
constitute a Yreciprocal arrangement' for the purposes of

Government Code §309007

The Guam law that underpins this question provides, in part;

§ 30900. Branch banks, (&) A bank engaging in the
banking business on Guam pursuant to the provisions of
this Titlec may operate one or mora branch banks within
Guam, subject to the approval of the banking board and
upon demonstrating to the Board tLhat (1) there is
sufficient need lor such branch, and (2) that the
proposed bhranch has reasonable opportunity to be
aconomically self-sustaining; provided, however, that
a .he effective date of this Act, no state or
Eﬁwﬂmw than two branchey on
capt _as rovi arran ent
L Or territory of St ~and those
state or national banks licensed Lo engage in banking in
Guam prior to tha effactive date of this Act and having
more than twe branch banks in Guam prior thareto may
maintain such additional branch bankg but shall not
osteblish any additional branch banks, The application
to establish such branch bank shall bo considered by the
Boaord after public hearing at which all interested par-
tins may present their reasons and any evidence in favor
or against the esLablishment of said branch bank.

§ 30011. Banking Board. (a) There is hereby egtablished
in tha Division [the Despartment of Revenue and Taxation]
a.Banking Board which shall congist of seven (7) membars
including tha Commissioner [Director of DRT] who shall be-

Chairman. - - S e ——

§-30012. rowers of Uoard’ and. Commisgioner. (a) In:
.addition  to. other powers conferred by this Title, the
Roard shall have power tor: -

(1) Regulata its own procedure and practica.
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(4)

(5)

(6)

(7)

19958

Rastrict the withdrawal of deposits {rom all or one or
morae terricorial banks where tha Board finds that
extraordinary circumstances make such restriclLions
necessary for the propar protection cf depositors in the
affccted institucion.

Authorize a territorial bank until the closce of the next
reqular gession of the Legislature (&) to participats in
a public agency hereafter created under the laws Of Guam
or of Lhe United States, the purpose of which is to
atford advantageg or safeguards to banks or to daposilors
and to comply with all requiraments and conditions
impoged upon such participants: and (b) to engage in any
banking - activity Ia which banks subject to the
jurisdiction of 'thec Federal government may herecafter ba
authorized by Federal legislation to engage.

Order the holder of shares 1in a3 territorial bank to
refrain from voting said sharcs on any matter if it finda
that such ordor is nocossary to protoct the institution
against rcckless, incompotcnt or carcless management,
safoquard the funds of depositors, or prevent the wilful
violation of this Title or of any lawful rules or ordar
igsued thergundar. In such a case tha shares of guch a
holder shall not be counted in determining the exislence
cf a quorum or a percentage of the outstanding sharas

necesygary Lo take any corporate action.

Order any peraon to ceage violating a provision of this
Title or a lawful regulation issued thereunder or to
cease engaging in any unsound bhanking practice.

Affirm, modify, revserse or stay tha ocnforcoment cof any
ordar or ruling of the Ccommissicnor.

Establigh such rulas and ragulations as may bo nocoasary
for the operation and management of savings banks,

_(bYy. The_poard may remove a-director, trustee, officer

or. cmplovac of° territorial bank who beacomes
ingligibla to. hold. hig position or; who after-
receipt of an. order to. cease under- the preceding-
subgsection, violates this Title: or a: lawful.
regulation or- order- issued_ thereunder, or- is-
dishonest or who 18 reckless or grossly incompetant:
in-Lhe conduct of:banking business. Tt shall he:a

criminal. offense against thig Title for any. such-

i=1=ii 3 1181 i DIRECTOREEFFICE- 671 477 290434 5
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person, after receipt of a removal order, to
perform any duty or exercise any power of any
territorial bank for a period of three (3) years.
A removal order shall specify the grounds thoreof
and copy of the order shall be sant to the bank
concerned. The Board may recommend removal of a
director, trusteae, officer or aemployec of a
national or state bank.

(c} Noticec and hearing shall be provided in advance of
any action ken by the Board axcept the formulation
of regulations of general application. In cases
invelving extraordinary circumstances requiring
immadliate action the Board may take such actlon but
shall promptly a subsequent. hearing upon
application to rescind the action taken.

{(d) Members of the Board shall have access o any
racord of the Diviaion, with refarence to banking

mattars.,

(a) In addition to other powers conferred Dby this
Title, the Commigeion shall have power to require a

bank toi

(1) Maointain iLs accounts in accordance with such regulations
as he may prescribe having regard to the size of the
organization.

(2) Obaerve methods and standards which he may prescribae for
dotermining the valuae of various types of assets.

(3) Charga off the whola or part of:an assat which at thsa
time of: the Commissioner g action could not. lawfully be:
acquired. o - - -

(4) Write down an asset to lts market value,
(5) Racord liens and other- iiterests in proparcy.

(6) Obtaina financial statement from a prospactive borrower:
too the-extent that the bank can do so.

(7) Obtaln insurance against damage to real.estate taken as:
sacurity.
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(8) search, or obtain insurance for, thae title to real
estato takan as security.

(9) Maintain adequate insurance against guch othaer risks as
the Commissioner may determine tc be necaessary and
appropriate for the protection of depositors and the

public.

(f) 1The Commissioner and the Board shall have the power
to eubpoena witnesses, compel their attcndance,
require the production of avidence, administer an
outh and examine any person under oath in
connaction with any subjeclL roelating Lo a duty
imposed upon or a power vested in the Commigsioner
or the Board. These powers ghall be enforced by
Lthe District cCourt of Guam, An individual who
claims privilege against 8elf incrimination may
nevertheless be compelled to testify, but he shall
not bho prosscuted or subjeocted to a penalty or
forfeiture on account of anything concerning which
he has taestified under such compulsion, except for
perjury committed in his testimony. Removal from
an offico or amploymont with a territorial rank is
not the imposition of a panalty or forfaitura.

(g) The Board may, on petition of any intsrested person
and afrer hearing, issue a.declaratory order with
respect to tha applicability to any person,
property or state of facts of this Title or o rule
issued by the Board. Thae ordaer shall bind thea-
Board and all parties to proceeding on the state of
focty alleged unless it is modified or reversed by
a:court having jurisdiction. A declaratory ordar
mAy be raviewed and enforoed in the same manner as
other orders of the Board, but the refusal to issua.
asdeclaratory order-shall.not be reviewable,

(h} No person shall be subjected. to. any civil or:
criminal liability for anmy act or-omisggion to act

- in good faith-in-reliance upon a subsisting order,
regulation ar- definition of: the Boara:
notwithstanding a- subsequent decision by a court-
invalidating the order; regulation or. dafinition,

{emphauiy supplisd)
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Tha answer to whaethar or not the above stated Hawall Revigsed
Statutes §412:5-400, et seq. is clearly a malLler for the Ranking
Board to decide. PFirst, tho term “raciprocal agrcamoni" as sat out
above is & term of art which is most appropriately defined by the
Banking BRoard. Purther, QGuam's parLy to such a reciprocal
arrangamaont would have to be tha Banking Board by virtue of its
risponsibility to "Implement by regulation any provision of this
Title ..."

DISCUSSION O REQUEST NO. 2:

Under Guam Law are Automated Teller Machines (ATMs) and Customer
Bank Communication Terminals (CBCTE) “branch" banka?

Ag in Request No. 1, the Government Code sactions sat out above
underpin our answers here.

First, it 18 still our view that the Banking Board is charged with
the responsibility to "... defins any torm not defined in this
Title ..."  The taerms Automated Teller Machine (ATN) and Customar:
Bank Communication Terminal (CBCT) are nol defined in Guam law, and
thus whether or not those tarms are definaed to ba branch banks is
ultimatoly a matter for the Banking Doard to dacide. via ocur 1986
opinion on this matter, this office d4id conclude, based on the
existing legal precedents, that ATMs and CBCTS could be reasonably
daefined to be branch banks, and that to do otherwise might be going-

against tho greatear weight of lagal authority on the subject.

It muat be kept in mind that our 1886 opinion was bhaged on the
asgumption that the ATM or CBCT in question was owned or rented by
84 8ingls bank. In I ndent B T ogiation of w_Y

v, B 757 F. 2d 453 (2nd Cir. 198%8),
the U.S. Court of Appeals declared. that. ATMs owned and operated by
third. parties (nct a. particular- bank) were not branches of tha.
bank, That is. 1f an AM or: CACT is: owned and- cperated by—az= ——
company cother than a particular- bank and i{. such ATM or CBCT: is.
useable to transact business with several different banks, than-
such ATM or: CBCT would not be-considared . a_branch of a bank. If,
on the other hand, a-particular-bank owns or rents an ATM or CBCT"
and rapresencs 1t as its own machine, such ATM or CBCT may wall ba
considered. a_branch of that bank. .
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The research done by (he DRT Legal Counsel and our own research
appears to have found no new legal authority that would cause us to
alter ocur earlier position with respect to bank owned or rented
ATMB or CBCTs. OCrantaead that in the intervening years 8ince our
1986 opinion the use of ealsctronic banking has become more
widaspread, but no new case Or statutory law has come down tO
geiﬁterpret bank owned or rented ATMs and CBCTs as not being branch
anks.

wa iggued our 19B6 opinion only as guidance to the Banking Board
and it was not meant Lo "tie the Board's hands' in terms of
dafining branch bankg to include or exclude ATMa and CBCTs. Upon
reflection, it might.have been better if we had done as indicated
in the above mentioned DRT Legal Counsel's Porition Paper, ..
perhaps the AG should have deferred to the banking board rather
than give an opinion,*

Thug, via this memorandum, we are revising our opinion RT 86-1638
to: (1) clarify that our advice was prodicated on the bank owning
or renting tha ATMs or CBCTs in question, and (2) rsmova our
admonition to the Banking Commissioner:

If tho Banking Commissioner were to hold to the contrary,
he should expect these same cases L0 be menticned in
arguments against this position.

Inasmuch a8 there is8 no definitive legal interpretation answer to
this particular question, wa would advige the Banking Board to: (1)
work with the DRT Legal Counsel to review and revige, if
appropriate, the. definition of *branch banks® to definitely include
or oxcludae AI'MS and CBCTs, or (2) to introduce lagislation which
will axplicitly define the terms,

This memorandum is— informational cnly and is not issued as am
opinion of the Attorney General. For a. faster response to—any
inquiry about this momorandum, please. use tho reference number

shown, - ' :

CALVIN E. HOLLOWAY,

SR.

95048B611.d4r¢t
viig/lwl R L
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September 6, 1995

Committee on Ways & Means

The Honorable Francis E. Santos, Chairperson
Twenty Third Guam Legislature

155 Hesler Street

Agana, Guam 96910

RE: ill No. 349, An Ac d ion i

Dear Chairperson Santos and Members of the Committee on Ways & Means:

My name is Richard Dahl, and I am the President and Chief Operating
Officer for Bancorp Hawaii, Inc. and Bank of Hawaii. Thank you for this
opportunity to testify in opposition of Bill No. 349. Rather than cover specific
points of opposition, I would like to take this opportunity to orally elaborate on the
key points, below, that are more directly related to the future of banking in Guam
and its role in the Pacific Region. The key points are:

1. Guam is an important hub for the region and an important hub for
Bank of Hawaii.
2. Bank of Hawaii has participated in Guam’s community and its

development for the past 34 years.

3. Guam’s economy is growing and Bank of Hawaii wants to continue
to participate in its development.

4, The issue in Bill No. 349 cannot be viewed as a contest between
Guam chartered financial institutions and those not chartered in Guam---the issue
should be looked at in light of today’s global economy and what is good for the
consumer and what is good for Guam’s future.

GUAM BRANCH e POST OFFICE BOX BH « AGANA, GUAM 96919
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5. Bank of Hawaii would like to offer its assistance to the Guam
Banking Board and the Guam Legislature to:

a. explore the options available under the interstate branching
federal legislation which will go into effect in June 1997, and

b. develop a transition plan for unrestricted branching by the
effective date.

Bank of Hawaii is committed to Guam and its future, and it our hope that
you will seriously consider the effects of restrictive legislation that may run
counter to Guam’s long term vision for the Region. In closing, I would like to
leave you with an article published in today’s Pacific Daily News that accurately
reflects our optimism, intentions and hopes for Guam and the Pacific Region.

Again, thank you for this opportunity to testify on this bill, and I solicit your
support for an open banking system that will benefit all of Guam’s consumers.

Sincerely,

Richard J. Dahl
President & Chief Operating Officer
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Bankoh refocuses on Guam

By LLOYD JOJOLA
Daily News Staff

A new thrust on the region as a whole,
that is what’s in store for Guam and Mi-
cronesia, according to Richard J. Dahl,
president of Bancorp Hawaii Inc. and
Bank of Hawaii.

Dahl, along with several other Bank
of Hawaii executives, are on Guam for
several reasons: to unveil their Guam
Economic Report today, and to look over
the western Pacific arm of their corpora-
tion, he said.

“We're refocusing on one of the major
markets, which is Guam,” Dahl said. “In
the past we had decentralized authority
in the Pacific. We're taking a new thrust
on the region as a whole ... taking pro-ac-
tive participation in the west Pacific.”

Dahl said the region, specifically Guam,
now has the technological facilities nec-
essary for the bank to expand and en-
hance services such as automated teller
machines and payment systems.

“Guam is the most sophisticated mar-
ket place in the western Pacific,” Dahl
said. “We see Guam as a focal point for
expansion into Asia.”

Presently, the bank has branches in
Hong Kong, the Philippines, Seoul, Sin-
gapore, Taipei and Tokyo. Its offices in the
western Pacific include, Saipan, Kosrae,
Pohnpei, Yap, Guam and Palau.

Regional hub

While the aforementioned Pacific Rim
branches will act as a catalyst into Asia,
said Dahl, Guam’s place in the pack
would allow it to act as a regional hub.

However, there are some obstacles to
the fulfillment of that vision, including
Guam’s restrictive banking laws.

Dahl’s talk of expansion ironically
comes a day before the Legislature holds
a hearing on Bill 349. The bill, if passed,
would legally define automated teller ma-
chines as bank branches.

Under Guam law, state and national
banks not chartered in the territory are
limited to two branches on island, and
ATMs have been included in the defini-
tion. Bank of Hawaii representatives plan
on providing testimony against the bill at
the public hearing.

—~e—

Andy Jordanou, Guam country man-
ager for the Bank of Hawaii on Guam,
said the bank hopes to lift the restric-
tions by appealing to those people the re-
strictions affect the most — the consumer.

“We're trying to reach out to the com-
munity and provide the best service pos-
sible,” Jordanou said. “In order to do that
here, in order to be better able to accom-
modate them, we need to provide people
needed services.”

“Bank of Guam is a tremendous com-

petitor. But ultimately what will have to
be answered is, ‘What do consumers
want?” Dahl said.

While the Guam banking issue is one
to be determined later, Dahl said the fact
the corporation has the ability to look at
the western Pacific in general is because
of what it learned in Hawaii.

“Hawaii has taught us a lot of lessons,”
Dahl said. “When you are an island bank,
you tend to learn. You have to make sure
you choose the right direction.”

By WILLIAM M. WELCH
Gannett News Service
WASHINGTON — Congress and

of confrontation, where a shutdown
government looms unless the
break in the stalemate ov
-gpending reductions. - -
The differences are
spending issues so complex and th
pressures of the 1996 presidential cam
paign so strong, both sides are warning

Key issues include welfare reform
tax reduction, program cuts and
overhaul of federal health-care plans.

of a “train wreck,” a disaster s¢enario
in which the presuient rejects the cuts
in GOP budget bills as exeessively

sequences.

getary billg and deadlines; each
its own confusmg an’ay of pote tiuI

outcomes:

M Oct. 1 is the deadline for providing
monies to run the government in the
new federal fiscal year. GOP leaders
| vowed fiscal 1996 would be the first in
a seven-year plan to reach a balanced
budget.

The cuts needed are large and con-
tentious. If Congress fails to pass the 13
spending bills for government opera-

Budget weS‘Ioom ahead |

President Clinton are facing an autumn-

 stop-gap measures that keep the gov-

recent years, but requires at least some

there could be a protracted shutdown..

threat of a shutdown to try to push the
Clinton and the White House warn

harsh and the pubhc suﬂ'ers the cons.
3 ‘the debt ceiling. But many congres-

What lies ahead'is a senes' of bud--

NATION

ons by Oct. 1; or if Clinton vetoes
em, the federal government could
shut down, sending employees home. |
Congress and Clinton could agree to

ermment going on the previous year’s
dgets. This has become routine in

greement between the GOP-led
ongress and the Democratic White

ouse.
Initially, both sides may prefer the

r gide to an agreement.
Later this fall the government’s
need for cash will exceed the $4.9 tril-
Lion limit on its authority to borrow.

- Congress and the president can raise

sional conservatives say this time
around, they won’t do that unless it's
coupled with other measures that re-
duce increases in spending.
W A third factor is what's known as
the “reconciliation bill.” An ommnibus |
piece of legislation, the bill would in- |
clude the GOP tax cut and implement
earlier decisions to cut $270 billion over
seven years from Medicare, the health
rogram for the elderly, and cut $186
gﬂhon from Medicaid, the health pro-

gram for the poor.
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September 6, 1995

Committee on Ways & Means

The Honorable Francis E. Santos, Chairperson
Twenty Third Guam Legislature

155 Hesler Street

Agana, Guam 96910

RE: Bill No. 349, An Act to Add Subsection (c) to Section 30900,

overnmen d m Bankin d Define “Branch” ki
Dear Chairperson Santos and Members of the Committee on Ways & Means:

My name is Roman Castro, and I am a Vice President at Bank of Hawaii.
Thank you for this opportunity to testify on Legislative Bill No. 349. I am one of
over 250 local resident employees of Bank of Hawaii, and [ am proud of my
employer’s 34 plus years of commitment and generous community service to
Guam and its people, and I am here to testify in opposition of Bill No. 349.

Bill 349 seeks to add a Subsection to Section 30900 of the Guam Banking
Code to very broadly define consumer bank communications terminals (CBCTs)
and automated teller machines (ATMs) as a type of CBCTs as branches. By
defining CBCTs as branches, whether on or off premises or whether attended or
unattended, this bill would very broadly restrict Bank of Hawaii and other
financial institutions not incorporated in Guam from utilizing the ever increasing
availability of technological advances for the benefit and convenience of their
customers.

Because Section 30900 of the Guam Banking Code limits non-locally
chartered banks to two branches, those banks that have the allowable number of
branches under the law may not provide existing and future cost efficient
technology for their customers convenience off bank premises. ATMs to service
customers in neighborhood shopping centers, electronic point of sale devices in
stores to execute debit or credit card purchase transactions, or banking by phone
from your home to check account balances, make transfers or payments would be

prohibited under this bill. As a matter of fact, Bank of Hawaii’s “Bank by Phone”
existing service to customers is in jeopardy under the proposed legislation.
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There is significant consumer demand for “electronic banking,” and we believe
this prohibition severely disregards the needs of the consumer for availability and
access to convenient cost efficient electronic banking services.

The introduction of this legislation comes at the advent of the new federal
interstate banking and branching law, and at a time when all banks need to remain
competitive in a highly competitive global market. As a local born resident and
employee of Bank of Hawaii for 24 years, I am concerned that this legislation
threatens the livelihood and morale of every local resident employee of employers
like Bank of Hawaii who are not given the opportunity to effectively compete,
globally, for the benefit and convenience of the consumer.

While this matter is an emotional issue for all of us in the banking industry
on Guam, we believe there are legal and regulatory precedence, consumer
advantages and business purposes for not determining CBCTs, including ATMs, as
branches. At a recent hearing held by the Guam Banking Board, I had the
occasion to testify on behalf of Bank of Hawaii, and I am taking the liberty of
enclosing my testimony for your review, reference and consideration.

Bank of Hawaii is strongly opposed to Bill No. 349, as it is designed to
broadly restrict our bank and other banks not chartered in Guam from utilizing the
ever increasing technological advances for the benefit and convenience of their
customers and consumers in general, and we urge the Committee on Ways &
Means to seriously consider the adverse impact the bill will have on the future of
Guam’s banking industry. We clearly see this legislation as a matter for Guam’s
consumers, as they, too, will be restricted in their choice for cost efficient and
quality banking services. Thank you.

Sincerely,

8

Roman Castro
Vice President
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Honorable Francis E. Santos

Chairman, Committee on Ways and Means
Twenty-Third Guam Legislature

Agana, Guam 96910

Dear Mr. Chairman and Members of the Committee:

My name is Joseph T. Duenas. I am the Director of the Department of Revenue and Taxation
and the Banking Commissioner. [ welcome this opportunity to submit my testimony on Bill 349;

AN ACT TO ADD SUBSECTION (¢) TO SECTION 30900 GOVERNMENT
CODE (GUAM BANKING CODE) TO DEFINE "BRANCH" BANKING

I wish to advise this Committee that the Banking Board at a meeting held on August 18th issued
the following declaratory ruling:

"Remote Automated Teller Machines" (Remote ATM’s) which perform all
financial transactions except accepting cash/check deposits and cash/check
loan payments are not considered branches and are not subject to the two (2)
branch limitation of §30900 G.C. The declaratory ruling shall not be
effective until proper rules and regulations have been adopted governing the
licensing, placement and operations of "Automated Teller Machines" (ATM’s)
and "Remote Automated Teller Machines" (Remote ATM’s).

The Banking Board is proposing Rules and Regulations governing the Definitions, Licensing,
Placement and Operations of a "Bank Branch”, "Automated Teller Machines” (ATM's) and
"Remote Automated Teller Machines” (Remote ATM’s) for the Territory of Guam.

The passage of Bill 439 may be premature and may cause a hardship for the banking consumers
of our island. I believe that Bill 439, as written, may mean that a computer linked by telephone
or even a telephone itself, could be considered a bank branch.

I respectfully request that you allow the Banking Board to complete its work and submit its
Rules and Regulations to you so that you will be allowed more information for your review.

As always I will attempt to answer any questions you may have.

Sincerely,

TP ——

JOSEPH T. DUENAS
Director/Banking Commissioner

378 Chalan San Antonio, Tamuning, Guam 96911 - Tel: (671) 647-5107 - Fax: (671) 472-2643
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TWENTY-THIRD GUAM LEGISLATURE *~--- - -
1995 (First) Regular Session

Bill No. 34 ¢ LQ

Introduced by: F.E. Santos
TC.Ada o~

AN ACT TO ADD SUBSECTION (c) TO SECTION 30900,
GOVERNMENT CODE (GUAM BANKING CODE) TO
DEFINE “BRANCH” BANKING.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF
GUAM:

Section 1. Subsection (c) is hereby added to Section 30900,
Government Code (Guam Banking Code) to read as follows:

(c). Asused herein, the term “branch bank” shall include

“CBCT” consumer-bank communication terminals, including any
on-or off premises electronic devise either manned or unmanned (but
not employing bank personnel) activated by a bank customer to
communicate instructions to his bank regarding the transfer of funds
to and from his bank accounts. An automated teller machine
(“ATM”) is a type of unmanned CBCT.” -
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